RICHARD R. WILSON, P.C.
Attorney at Law
A Professional Corporation
(814) 944-5302 127 Lexington Avenue, Suite 100
888-454-3817 (l'oll Free) Altoona, PA 16601
(814) 944-6978 FAX

rrwiisongdatianticbbn net - Fmail
www rrwilsonesq com - Website

851 Twelflh Streel
Qakmont. PA 15139
July 11, 2007

Hon. Vcrmon A. Williams, Secrctary
Surface Transportation Board

1925 K Street, N W.

Washington, DC 20423-0001

Of Counsel to:
Vuono & Gray L.LC
2310 Grant Building

Pittsburgh, PA 15219

(412)471-1800

(412) 471-4477 FAX

Re.  AB-865-0-X: Honey Creck Railroad, Inc. - Abandonment Excmption in Henry

County, Indiana

Dear Secrctary Williams

Enclosed please find the orniginal and ten copics of the Rebuttal Verified Statement of
William E. Smith, the Rebuttal Verified Statcment of Ken Pritchard, and the Rebuttal Statement
of Facts and Argument of Honey Creck Railroad and Reply to Motion to Reopen AB-865-X and

Rcconsider Decisions Therein and 1o Consolidate AB-865-X and FD 34869.
219737

21493 ¢

Plcase timc stamp the copy of this letter and return it 1n the self addressed, stamped
cnvelope provided for that purposc. All copies of the forcgoing documents have been served on

all partics of record.
If there arc any questions, please fecl free to contact me.

Very truly yours,

RRW/bab
Enclosurcs

XcC:

All parties of record

RICHARD R. WILSON, P.C

Richard R. Wilson, Esq.
Allorney for Honey Creck Railroad, Inc.



Before the
SURFACE TRANSPORTATION BOARD

S/ vi s DOCKET NO AB-865-X

HONEY CREEK RAILROAD, INC. - ABANDONMENT
IN HENRY COUNTY, INDIANA

and

A/ ‘f 7 2 7 DOCKET NO FD-34869

HONEY CREEK RAJLROAD. INC PETITION FOR DECLARATORY ORDER

REBUTTAL STATEMENT OF FACTS AND ARGUMENT OF HONEY CREEK
RAILROAD AND REPLY I'0O MOTION TO REOPEN AB-865-X AND
RECONSIDER DECISIONS THEREIN AND TO CONSOLIDATE
AB-865-X AND FD 34869

ENTERED
Office of Proceedings

JuL 14 2007 RICHARD R WILSON. ESQ

Pub':::"ﬁg; ord Counsel for Honey Creek Railroad. Inc
127 Lexinglon Avenue
Suite 100
Altoona, PA 16601
(814) 944-5302

t814) 944-6978 FAX

Willham Keaton, Esq.

Of Counsel

KEATON AND KEATON.PC
126 West Second Street
Rushville, IN 46173-1874

Tuly 11. 2007



Before the
SURFACE TRANSPORTATION BOARD

DOCKET NO. AB-865-X

HONEY CREEK RAILROAD, INC. - ABANDONMENT
IN HENRY COUNTY, INDIANA

and
DOCKET NO. FD-34869

HONEY CREEK RAILROAD, INC. PETITION FOR DECLARATORY ORDER

VERIFIED REBUTTAL STATEMENT OF
KEN PRITCHARD

My name is Ken Pritchard I am a railroad marketing consultant affiliated with
Transmark Associates, Inc., 300 E. Walnut Street, Corydon, Indiana. I work wath a
number of short line railroads tn Ohio and Indiana. Ihave over 35 years of expenence 1n
the railroad industry including positions as Assistant Vice-President, Sales for the Erie
Lackawanna Railroad Company (1972-1976); Regional Sales Manager for Consolidated
Rail Corporation (1976-1987) and a sales consultant for Wheeling & Lake Erie Railroad
Company, short line railroads and industrial rail customers (1989 to present). I am
familiar with and have personal knowledge of the manner in which Class I rail carriers
publish rates for com .and other grains throughout the mid-west. I am authorized to make
thus statement on behalf of Honey Creek Railroad, Inc.

During the 1990s, Consohdated Rail Corporation, CSX Transportation, Inc. and

Norfolk Southern Corp. each published common carrier tanffs containing a mileage scale



of commodity rates for corn and other grain for shipments originating in Indiana and
other Midwestern states for delivery to out of state destinations based on the mileage
between various origins and destinations. For example, Norfolk Southern published its
mileage scale for corn rates in Norfolk Southern Railway Company — Freight Tariff NS
4400H (Extubit A). Thus tanff applied to all Norfolk Southern stations in Indiana and
other named states. Item 3: 3000.00-B hsts the com'modities to which these scale rates
applied including 01-132-15 Com or Maise (not popcorn), shelled, dried. As you can see
from Page 2 of the tariff, the rate scale established rates in dollars and cents per 2000
pounds in 10 mile increments and on Page 3 note 1 these prices applied only between NS
stations assigned freight station accounting code numbers 1 through 66999. Reference to
the Official Railroad Station List, OPSL 6000-P 1ssued March 1, 1999 effective March
15, 1999 reveals that Sulphur Springs carned a Norfolk Southern freight station
accounting code of 66051 and a2 Honey Creek Railroad accounting code of 3. Rates
applicable to Muncie, Indiana applied to Sulphur Springs, IN and accordingly rates
published in NS tariff 4400-H applied to comn originating at Sulphur Springs, Indiana for
shipment to various destinations throughout the South. Thus, these two tariffs constitute
the hoiding out of common carrier rail service by HCR and Norfolk Southern from
Sulphur Springs, Indiana. Today, Norfolk Southern publishes a similar mileage scale of

commodity rates for corn traffic originating in Indiana in PDF format on its website.



FROM :KEP-WBCR FRX NO. :216691@918 Jul. 82 2987 83:27PM P1

VERIFICATION

L Ken Pritwheard, declare vader penalty of pesjury that the fwogoing is trae and

- M%M

= mw s CYTARITINUNTY R2RO R WTAT REIGT D07 IZDHG
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SAUBJECT TO INCRERSES AS EROVIRED I3 TTEN 2,
SUPPLEMENT TO

AS 4400-H

NORFOLK SOUTHERN RAILWAY CONPANY
VISION: BE THE SAFEST, MOST CUSTOMER-FOCUSED, AND SUCCESSFUL TRANSPORTATION COMPANY IN THE WORLD

SUPPLEMENT 4
™
FREIGHT TARIFF NS 4400-H
SUPPLENENTS 1, 2, 3 AND 4 CONTAIN ALL CHANGES

LOCAL AND JOINT FREIGHMT TARIFF
PUBLISHIRE RATES ON

GRAIN
FE: X
Michigan Tennessee Michigan Ontarfo
- Ohio Virginfs M1ssissippi Virginie
Ontario New York

ALSD DISTANCE RATES BETWEEN STATIONS IN

ALABAWA ILLINOIS MASSACHUSETTS HDP.TH CAROLINA
DISTRICT INDIAYA MICHIGAN OHI

OF COLUMBLA IOWA HISSISS!PPI PEHIS\"LVAHIA
CONNECTICUT KENTUCKY NISSQUR SOUTH CAROLINA
DELANARE LOUISIANA NEW JERSEY TENNZSSEE
FLORIDA MARYLAND NEW YORK VIRGINIA
GEORGIA WEST VIRGINIA

THIS TARIFF ALS0 APPLIES ON INTRASTATE TRAFFIC

GRAIN TARIFF *

SOVERNED BY UNIFORM FREIGHT CLASSIFICATION (SEE ITEM 5).

ISSUED August 11, 1993 EFFECTIVE August 12, 1958

[sspec By
J. 4UCOLESTON, MANAGER
FRICING SER\I'ICB NORFOLK "SOUTHERN CORPZRAT:ON
110 Frank11n Road, S.E.
Roanake, VA  24042-00<7

TARIFFS: 13469

(Over)

Exhibit A
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SUPPLEMENT 4 T0 TARLFF NS 4400-H

SECTION _ 3
MILEAGE RATES FROM AND TD POINTS ON NS

Ttem  3:3000.00-B Commodity 01-131-10 - BARLEY
01-132-1¢ CORN -NOT POPCIRN-,IN THE EAR,DRIED
01-132-15 CORN OR MAIZE (NOT POPCORN),SRELLED,DRIED
01-133-10 DATS
01-135-10 RYE
01-138-55 MILO [NILO MAIZE
01-136-90 RGHOM GRAIN,NE

S0
01-137-10 WHEAT
01-137-20 WHEAT , DURUM,ANBER DR RED
01-139-10 BUCKWHEAT
01-159-25 MILLE™, OTHER THAN MILLET SEED
01-139-30 GRAIN SCREENINGS,UNGROUND
01~129-90 GRAIN,NEC

SOYBEANS , DRIED
01-144-15 SOYABEANS , FRESH
0]-144-20 SCREENINGS , SOYBEAN,NOT GROUND NCR PROCESSED
01-145-40 SEEDS, SUNF{TWER
20-413-5¢ GRAIA DUST

APPLICABLE BETWEEN STATIONS ON NORFOLK SOUTHERN RAILMAY
ROUTED VIA BS DIRECT

Rates are applicable ona; between NS statiors for which Rate Basis numbers are provided in Tariffs ICC RPS
1608-series, ICC RPS 1009-series, ICC RPS 1T10-series, ICC RPS Z0l1-series, ICC WTL 1000-serdes, ICC WT.
1001-series, ICC WTL 1002-serfes or ICC WTL 1003-Serfes and points taking the same rates 1n Nationa) Rate
Basis Toriff ICC NRB 6J00-Series.

To detemine a rate from a given orlgln to a given destination find the Rate Basis Mumber lgpﬁclbh from
goint of origin to po‘nt of destination disregarding letter suffix, 1f any, and then apply the rate provided
vor that rate basis aumber showm balow.

RATES IN DOLLARS AND CENTS PER S0UNDS
N e T
RATE | 186-000° | 166.00G | 186-000 RATE *180.000 | 160,000 180,000
[ It
BASIS  |SEE NOTES | SEE WUTES | SEE WOTES"|! BASIS [~SEE NOVES | SEE RUTES fqims-
NUMBER 1,2,5 1,3,5 1,4,5 | ugnssn 1,2,5 1,3,5 1,4,5
4G 7.26 6.89 560 24.75 24.75 22.04
. 7.60 5.91 580 .36 5.35 27.

2 | fm | rn | Ml om | ZE | BE ) SR

) —g-06 : > 730 : :

90 8.22 8.22 7.67 7580 27.93 -27.93 24.81
100 8.3 8.38 7.82 780 28.55 28.55 25.33
110 8.62 8.62 8.07 800 29.18 29.18 75.89
120 8.85 8,85 8.32 Azs 29.98 29.98 26.56
T3 v.08 . : —20-80 : .
140 9.33 9.33 8.78 875 31.58 31.58 27.94
150 9.55 9.55 9.00 900 .33 78.62
160 9.88 9.88 §.34 975 33.17 3317 25.31
170 10.17 10.17 9.62 950 33.98 3. 29.99

10.50 . . - A8 7 -
190 10.79 10.79 10.21 1000 35.53 35,53 4 31.33
200 1.1 1.1 10.48 1025 36.35 36.35 N
220 11.52 11 10.76 105[_1 37.14 14 32.70
240 11.89 11.8¢ 10.84 1075 37.94 37.94 33.21

12.27 1£.47 . . - .
280 12.65 . 11.64 1125 39.56 39.58 34.79
200 13.44 13.42 12. 1150 40,35 20.35
320 3 13.93 12.76 1175 13 41.13 36.17
340 1455 X 13.28 1 . 41.92 36.

.88 - . - - -t
380 15.83 15.83 14.38 1250 43.53 43.53 38.24
anp 15.46 <6.46 14.03 1275 44.34 44,34 38.89
420 .09 7 15.49 13C0 45.10 45.10 39.55
440 17. 17.73 16.32 1375 45,90 £5, aC.27
zm - - aVe - [ ] -
480 3.99 18.99 17.08 13715 47.50 47.50 41.6¢
500 19.63 . 17.57 1400 2 48.24 42.26
520 20.31 31 18.21 1425 49.%1 49.10 43.01
520 20.94 20.94 18.75 ‘ 1450 49.90) 49.90 43.70

- - - 4

580 22.21 22.21 19.88 1500 51.50 §1.50 45.09
800 22.82 22.87 .38

25.47 23.47 20.96
640 23.10 24.10 21.51

{1tem continued on next page

For sxp”anation of reference marks, see contlicing pagg of this supaiement.

----------
o383
'il‘\l"-l:\l
Ri3&
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18127387384

SUPPLEMENT £ TO TARLFF NS _3400-H

po

SECTION _ 3
MILEAGE RATES FR0M AND Y0 POINTS ON NS

Item 3:3000.&-9 === Corcluded ---

ROTE 1: FROHIISSTATIONSHT CARIIEL -L

anms MOEN, L, SiMS, IL
nrz §AS£ NUMBER APFLICABLE F

CARM(
FROM ﬁs s'rATms swmmmu IN; aumv, : EARL PARK, IN:

FLCWLER, IN; BOSWELL

BASE NUMBER APPLICAB[I F
FACM NS STATION HUNTINGBURG, IN APPLY

APP_ICABLE FROM

Srl..LD |. ’ro DEST
ITY, IN.TD D

AND HEATON APPL‘! THE RATE
iou TION.
nars snse YUMBER

DAKLAND C TION.
ON_SHIPMENTS FROM NS STATION MVIDSON. Ul'l APPLY THE RATE BASIS
llgHBER APPLICABLE FROM SANDUSXY, OH TO DESTINA

N SHIFMENTS TO NS STATI
NUMBER APPLICABLE FROM ORIGIN TO HARRI
ON SHIPMENTS TO NS S'I’ATIO!HOARIIG RIVER

I ST,
BASIS MUMBER APPLICABLE
ON SHIPMENTS CESTINED TO

IN LIEL DF THE MR8 6000
€ PRICE APPLIES ONL'I BETWEER

H 10 TION.
ON BROADWAY, VA APPLY TI-IE RATE BASIS'
NC bm THE RATE
IN AFPLY THE RATE

=ON
FRON cuvmsruu. IN TO DESTINATION.
APPLY THE RATE BASE NINGER AZRL L8tz 7D GRIFFIN, GA

Pﬂh iF MACON, GA.

STATIONS ASSIGNEY FSAT IIHBEFS 1 THROUGA 6E958.

NOTE 2: RATE APPLICABLE QNLY IN

RAILROAD OWNED

QR LEASED COVERED HOPPER CAR.
APPLIES OMLY TN CARS thH CAPACITY

OVER 4,199 CUBIC FEET
ROTE 3: RATE APPLICABLE OHLY IN

RAILROAD (hWNED

OR LEASED COVERED HOPPER CAR,
APPLICABLE ONLY WHEN CARS OF LESS
THAN*3A207 CUBIC FEET CAPACITY ARE FURNISHED FOR CARRIER'S

CONVENIENCE,

RATES APPLY ONI.Y IN CARS CWNED OR

LEASED BY NS WITH REPORT

AND CS. ALSO APALIES CN PLCX AND TLCX CA

ING MARKS: ITC,

To ﬁAIIL STCC'S DIXXXXX AND 2DOXXXX.
NOTE 4: RATE APPLICABLE ONLY IY SHIPPER OWNED

LEASED COVERED HOPPER

OR CARS.
NO MILEAGE ALLOWANCES PAID T9 CONS1GY-
OR, CONSIGNEE OR OWNER OF CAR.

RCTE 5: ONC DAY !24 HOURS) FREE

BE ALLOWED FOR ING AKD TWC DAYS (48 mu

TIME WLLL

UNLGADING OF EACH CAR TIHE TG BE C

FIRST 12:01 AW, FOLLOWENG

ks T8 BV s

FIJR

ACTUAL OR w«smu E
PLACEMENT. ER THE EXPIRATION OF FREE TIME ALLCMED
DETVENTION HILL BE CHARGED FOR AT THE

FOLLOWING
PJEEES&RE PER DAY, OR FRACTION OF A JAY, UNTIL CAR IS

$50.00 FOR THE “IRST CHARGEABLE DAY AND EACH -
SI.IBSEIJUENT DAY THEREAFTER
SATUI!DA\’S; SUNDRYS AND LEGAL HOLIDAYS

IN CONPUTING FREE TIME,

A.S DEFIHED IN ITEM 525 'OF RPS 600

-SERIES WILL BE EXCLUDED. WHEN

CAR IS PLACED ON A SATURDAY, SUNCAY OR LEGAL HOLIDAY, TIME dILL
BE COMPUTED FROM THE FIRST WORKING DAY FOLLOWING THE SATURDAY,

SUNDAY DR LEBAL HOLIDAY,

NOT SUBJECT TO AVERAGE AGREEHEI
NOT SUBJECT TO TRANSIT PRIVILEG
ANY KIND, INCLUDING THE PRIJILE;ES OF DIVERSION, RECONSIGNMENT,

OR INSPECTION.

RECIPROCAL SW

[TZHING CHARGES
AT ORIGIN OR DESTLMATION, IF ANY, WILL BE IN
D0 TO THE RATE.

JONAL
FOR USE IN CONSTRUCTING ALL RAIL COHBIN#T ONS ON SHIPYENTS

RECEIVED FROM CSXT AT STATIONS IN THE STATES 0

LA, ¥D, NS, NC, SC, TN, VA OR WV,

F AL, FL, GA

C - Change in wording which results in neither incresse nor reduction in charges.

-THE END-




>
[ ]
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SU3. SCLT0 IMCREASES AS PRLVIDED IN IJEND.

p.10

NS 4400-M
CANCELS
N5 4400-G

HORFOLK SOBTHERN RAILWAY CORPANY
VISION: BE THE SAFESY, MOST CUSTOMER-FOCUSED ARND SUCCESSFUL TRANSPORTATION COMPANY IN THE WORLD

4

FREIGHT TARIFF NS 4200-H
CANCELS
FREIGHT TARIFF NS 4400-6

LOCAL AND JOINT FREIGHT TARIFF
PUBLISHING TESOI

FROM To

MICHIGAN TENNESSEE HICHIGAN ONTARIO

OHIO VIRGINIA MISSISSIPPI VIRGINIA

ONTARIO NEW YORK

ALSD DISTANCE RATES BETWEEN STATIONS IN
ALAZAMA TLLINOLS NORH CAROLIVA
DISTRICT INDIANA MICHIBAN GHI0
I COLUNBIA TOWA MISSISSIPPI PERNSYLVANCA

CONNECTICLT KENTUCKY MISSOURT SOUT4 TARDLINA
DELAMARE LOUISIANA NEW JERSEY TENNESSEE -
FLORIDA MARYLAND NEW YORK VIRSINIA
GEORSIA MEST VIRGINIA

THIS TARIFF ALSO APPLIES ON INTRASTATE TRAFFIC

GRAIN TARIFF

GCVERNED BY UNIFORM FRETGHT CLASSIFICATION (SEE ITEN 5).

ISSUED March 3, 1897 EFFECTIVE MWarch 15, 1997

Issued By
J. DDLESTON, MANAGER
PRIZING SERV CES NORFOLK SOUTHERN CORPORATION
110 F rnnk‘lin Road, S.E.
Roancke, YA  24042-0047

{OVER)

-326E~PLS
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TARIFE NS 4400-H
PLAN OF TAREFF

S=or information only. The apolication of this tariff will be govmed by the precise terms and con-
1tions stated aisewhere herein, and not by this *Plan of Tarif?¥.")

" SECTION CONTENTS

1 Contains Specific Commodity Rates from and to points on N§ which will
(Pages 9 t2 16) apol ardless of the retes becween the same points applicable In
saction 2 of this tariff. Rates in this section 00 alternate
with rates in sectian 3 of this tariff.

3 Contains lﬁ'leng: Rates from ard to points on RS. Rates found fn section 1 of
{Pages 18 to 20) this tariff tzke precedent over rates in this section. Rates in this section
DO NOT alternete with rates in secticn 1 of this tariff.

4 Contains Joint Nileage Rates from and to points .named on I:cnnecting Lines.
(Pages 21 0 59) Rates foumd in section 2 of this tar¥ff take precedent over rates 1in this
m;?" tﬁl!l::: in this section DO NGT alternate with rates in secsion 2
s tariff.

TABLE OF CONTENTS
TABLE OF CONTEN™S

SUBJECT .o ITEM PARGE
Abbreviations: AAR, Car Type Codes ——— €0
Abbreviations: Technical —— &0
Alphabetical 1ist of statfons FROM which rates asply ——— 5
Alphabetical list of stations TO which rates apply ———— 5
Alternat‘on, CL rates--Varying Winimm Meights 7C 7
-ancelling Items, Method 75 8
Capacitfes and Dimensions of Cars 45 7
termodities, Index of ——— 4
Consecuytive Members 4 7
Governing Classificatior and Exceptions 5 ]
Increase in Rates 9 6
Partidpgt'lr_ngf(:arriers. List of 2 5
Plan of “ari " m— 3
Prepay Requirements 10 b

1ioma} Rates—-Apolication 55 7

rence to Tariffs, Items, Notes, Rules, Ete. 20 7
Reissued Mzcter in Supgimnnts. Method of Denoting ] 8
Ruies and Other Govern ng Provis‘ons 5-;1 6-8
Stations Lists end Conditions G 6
Transfer Between Comecting Carriers 7




Jul 02 07 1123e
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TARIFF NS 4400-H

SECTION 3

Contains Hﬂenge Rates “rom and to points on NS, Rates found in section 1 of
this tariff take precedent over rates +in thfs section. Rates in this section
DO NOT alternate with rztes in secticn ? of this tariff.

- 18 -
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TARIFF NS _4400-H

SECTiON 2
JOINT SPECIFIC COMMODITY RATES FROM AMD TG POINTS NAMED ON COMNICTING LINES
RATES ARE APPLICABLE QMLY VIA ROUTES SHCWN BELOW

[sem  3:360C.00 Cormodity 31-131-13 - BAELEY

1-132-1 CORN -NOT POPCORN-,IN THE EAR,DRIED
01-132-15 CORAN OR MAIZE (NOT POPCORN),SHELLED,DRIED
01-133-10 OATS
0i-135-10 RYE
01-136-55 NILO (VILO MAEZE
01-136-90 sonan‘n ERAIN, NE
01-137-10 WHEAT
01-137-20 WHEAT, JURUM,AMBER OR RED
01-139-10 BUCKWIEAT
01-139-25 NILLET. OTHER THAR WILLET SEED
0i-139-30 BRAIN SCREENINGS ,UNGROUND

=-139-90 GRAIN, NEC
03~184-10 SGYBEANS _DRIED ] .
01-144-15 SQYABEANS ,FESH
01-144-20 SCREENINGS, SOYBEAN,KOT GROVWD MOR PROCESSED
01-149-4¢ SEEDS, SUNFLOWER
20-418-54 GRATNDUST

APPLICABLE BETMEEN STATIONS ON MORFOLX SOUTHERW RAILMAY
ROUTED YIA NS DIRECT

Rates are applicabie only between NS stations for which Rate Besis numbers are provided in Tariffs [CC RPS
1008-saries, ICC RPS 1009-series, ICC RPS 1010-series, ICC RPS 101l-series, -CC NWTL ]1000-seriss, ICC WTL

. 100l-series, ICC WTL 1002-serfes or ITC WTL 1003-Series snd points taking the same rates ‘n National Rate
Basis Tariff ICC NRB G000-Serdes. .

7o determing 2 rate from a given origin to a given destination find the Rate Basis Musber applicable f-ow
point of origin to point of destination disregarding letter suffix, 1f any, and ther apply rate provided
for that rate basis number showr below.

RATES IN RS AND SENTS PER 2000 POUNDS
COCOAN I wm—r-m%r COLORN 2 1 TUCOAR 3~
WTE s o0e | 160000 | 1 000 RATE 180,000 | 160,000 | 180,000
BASIS  |"SEZ NOTES T ScE WONES | StE WOTES~|| Basis  [~SEE MOTES SECRUIES ]
NUMBER 1,2,5 1,3,5 1,4,5 NUNBER 1,2,5 i3, 1,4,5
46 7.45 6.59 560 24,75 .75 22.04
0 7.60 6.91 5§80 25.36 75.36 22.58
60 77 7.77 7.2C 700 26.02 26.02 23.12
70 ] 7.92 7.35 720 25.64 26.64 23.70
80 —B6 ~B.05 7.85 730 Z7er {272 :
gC 8.22 8.22 7.67 760 27.93 27.9. 24.81
10C 8.38 8.38 7.82 780 28.55 28. 25.33
| gE | 2 | 2w )| W | BG | By | BB
o M- - . . [4-19
135 2 B : ) .80 1 30.80 2.5
140 9.33 9.33 8.78 875 31.58 31. 27.94
156 9.55 9.55 9.00 900 32.38 2.38 28.62
1% o | af 582 7 Bl | ke | B
180 0.0 .3 7.95 . . 30.59
190 10.79 10.79 10.21 1000 35.53 5.53 3,33
2%0 1.11 11.11 16.48 1025 36.35 3€. 32.04
Mmool He |4 | dw )| B | s | sh | g
Z7 12Z. .36 . .  A.I0
280 12.65 12.65 11.64 1125 39.56 39.56 34.78
306 13.43 13.44 12.34 1150 30.35 30.35 35,48
320 *3.53 13.93 12.76 1175 31.13 41.12 .17
340 4.55 14.55 13.28 1200 41.92 41.92 .
-y 18 13.54 . ol fad
580 i5.83 15.83 14.38 33.53 43.53 s,
400 16.26 . 14.93 1275 a, a4, 38.89
420 17.09 17.09 15.49 1 35.10 45.1) .55
440 17.73 17.73 16.02 1325 a5 45.50 .27
i5. - ol b KT
480 18.99 18-99 17.09 1375 47.50 47.50 41.64
500 19.63 19.63 17.67 1 48.24 48.24 42.26
Bl g R | wa | onp | =k | 2R | 8%
(Y] Y4 - . . . ]
580 22.21 22.21 19.88 1500 51.50 51.50 45,29
500 22.62 22.82 .38 |,
§2C 23,47 23.47 23.95
§40 24.10 24.10 21,5 |
| f+en conti=ued gn next sage

B R IS &S IS B B BN T BN B D B B B B & b e
[ F
oo
g
*« = @
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TARIFF NS 2400-H

p.14

SECTION _ 3
MILEAEE RATES FROM AND TO POINTS ON NS

Item 3:3000.00 --- Concluded -—-

NOTE 1:

NOTE

FROM us sm:ons MT. CARMEL
MAUD BELLMONT. IL, 8R ﬁus IL, MOOK, IL, SINS, IL, AND
wué c: fon' m-m THE RATE BASE NUMBER APPLICABLE FROM
FRCII is STAT'IINS sm:mu,m- euuuv n. EARL PARK, IN:
FLGWLER, IN: BOSWELL AND HEATO "APP_Y THE RATE
BASE MUNBER APPLICABLE n\ou SHELD m DESTINATION.
FROM NS STATION HINTIRGSURS. 1N ml’.v T4 RATE BASE NUMBER
ABPLICABLE FROK OAKLRK LTy, Iy 10 CESTINATION.

0N SHIPMENYS FROM NS sm'm TOSON, OH Apm THE RATE BASIS
MMBER APPLICABLE FRON snuwsn OH 70 DESTINAT.
ON SHIPMENTS TO NS STATION BROADMAY, VA APPLY m= "RATE 3ASIS
MBER APPLICABLE FROW O ORISIN T0. HARALSONBURS
ON SHIPMENTS TO WS STATION ROARING RIV n-mumsms
DSTS NMBER, APPLICASLE SROW. ORIGIN T0 S LOAH K.
ON SHIPMENTS FROK NS STATION VEST LEBAMON, IK APPLY THE RATE
BASTS NUMBER APPLICABLE FAQM COVIMGTON, IN m DESTINATION.
ON SHIPMENTS FROM NS STATION suum nm.nm IN APFLY THE RATE
BASTS NUMBER APPLICABLE FROM W , OH TO DESTINATLON.
CN SHIPMENTS DESTINED TO Fons'n' T aY
ABPLY THE RATE BASE NUMBER APFLICABLE . TO_GRIFFIN, GA

% LIEU OF THE WRE G000 POINT OF MACOK, GA.

RATE APPLICABLE UNLY IN RAJLROAD OWNED
OR LEASED COVERED ROPPER CAR.

APPLIES ONLY IN CARS WITH CAPACITY
OVER 4,199 CUBIC FEET.

RATE_APPLICABLE ONLY IN RAILROAD OWNED

--OR LEASED COVERE] HOPPER CAR

APPLICABLE ONLY WHEN CARS OF LESS
THAN 4200 CUBTC FEET cm..m ARE FURNISHED FOR CARREER'S
CONVENTENCE.
RATES APPLY ONLY TN CARS OWKED OR
LEASED BY ks um-: REPORTING MARKS: i, XS, Nd, S

Y AND CG. ALSD APPLIES ON pu:x AND n'.cx CARS LEASED BY NS
T FML STCC'S OLIOOKXX AND 209XXXX.

RATE APPLICABLE ONLY I[N SHIFPER QWNED
OR LEASED COVERED HOPPER CARS.

NO MILEAGE ALLOMANCES PAID TU CONSIGN-

OR, CONSIENEE OR OWMER OF CA

gIEIE DAY 524 HOU FREE TIHE HILL

UIILWINB OF EACH CM. TIHE TG BE CﬂlSPL
FIRST 12.0; A.M. FOLLOWING ACT

PLACEMENT. AFTER THE EXPIHATIUH DF FEEE TIH- ALI.OhED.
DETENT!DII HILL BE CAARGED FOR AT THE SCLLOWING CHARGES

MIRSR&HFJR

:EEEAS 3 ER DAY, OR FRACTION OF A DAY, UNTIL CAR [S <
$50.00 FOR THE FIRST U'IAREEABL' DAY AND EACH
SUBSEQUENT DAY THEREAFTZR
IN CONPUTING FREE TIME, SATURDAYS, SUNDAYS AND LEGAL H:LIDA‘IS
AS DEFTNED IN [TEN 525 OF RPS 6004-SERIES WILL BE EXCLUDED. WHEN

A CAR IS PLACED 0¥ A SATIRDAY, SUNDAY OR LESAL HOLIDAY TI!E WILL

BE LIMPUTED FROM 'I"I"- FIEST WORKING DAY FOLLSWINE THE SATURDAY,
UNBAY OR LEGAL HOLL

HO" SL3GECT T0 A\I"QAGE AGREEMENT

NOT SUBJECT TG TRANSIT FRIVILEGES OF

GNR"I%NE IgCLUDIHG THE ORIVILEGES OF DIVERSIOM, RECONSIGNMENT,

RECIPROCAL SWITCHING CHARGES

AT ORIGIN OR DESTINATION, Ir ANY, WILL BE IN

ADDITION TO THE RATE.

T g
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-

Indudes National Rate Basis™ and kil

Centralized Station Master Data Stegphan P, Rendieron
Alternata Issuing Officer

¢ A complele list of over 40,000 ruil Freight stations 7001 Weston Parkway

cn more than 600 carriers in the U.S., Canada and Mexico Suite 200

& Official Rate Basis Points Cary, NC 27513

+ Official Centralized Station Mester Dafn [919) 651-5080

o Rahng 2P Codes 1-800-421-4536
FAX: (919) 651-8266

+ Inermodal focilities

+ Junction Rule 260 and interchange poirds

 Standard Point Locotion Codes

 Freight Station Accounfing Codes

+ Freight handling focilities and restrictions

Exhibit B
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Before the
SURFACE TRANSPORTATION BOARD

DOCKET NO. AB-865-X

HONEY CREEK RAILROAD, INC. - ABANDONMENT
IN HENRY COUNTY, INDJIANA

and ’
DOCKET NO. FD-34869

HONEY CREEK RAILROAD, INC. PETITION FOR DECLARATORY ORDER

VERIFIED REBUTTAL STATEMENT OF
WILLIAM E. SMITH

INTRODUCTION

My name 1s William E. Smith and I am President and owner of Honey Creek
Railroad Company, Inc. (“HCR™), and Morristown Grain Company. The purpose of this
Verified Rebuttal Statement (“VRS") is to respond to contentions and factual inaccuracies
raised by Mr. Gary L. Roberts in his June 26, 2007 response to the Petition for Declaratory
Order which HCR filed with the Board on April 21, 2006. In that Petition, under an order
from the Henry County, IN Circuit Court, HCR referred for the Board’s consideration a
narrow question concerning the application and mterpretation of the Board’s notice of
abandonment consummation regulations under Indiana Code §32-23-11-6 (a){2). In order
to provide the Board with an accurate and complete record upon which to make a decision
in this proceeding, I am authorized by HCR to file this statement for the Board's

consideration.



MR. ROBERTS’ CONTENTIONS

Incident to this proceeding, Mr. Roberts has obtained extensive document
production and deposition testimony and attempts to attack HCRs status as a common
carrier railroad under the ICC’s acquisition and operating authonty granted in Finance
Docket No. 32332 and the Board’s exempt abandonment anthorization 1ssued in AB-865-
0-X; Honey Creek Railroad, Inc. — Abandonment Exemption — In Henry County. Indiana.
In Mr. Roberts’ response to HCR’s Petition for Declaratory Order, he asserts that vanous
acts or omissions on the part of HCR prevented it from becoming a “railroad” or
alternatively created a de facto abandonment which predated HCR s notice of exempt
abandonment in AB-865-X and that the Board had no jurisdiction over the HCR/Sulphur
Spings line. Based on these contentions, Mr. Roberts tries to assert that the HCR right of
way reverted to him and that he was therefore entitled to remove HCR railroad track and
related rail facilities from the HCR nght of way and convert them to his personal use not
withstanding that HCR had yet to file a Notice of Consummation with the Board.

HISTORY OF HCR LINES AND OPERATIONS

Morristown Grain Company has three plant locations. We operate a plant 1n
Morristown, Indiana which is directly served by CSX Transportation, Inc. We also operate
a plant at Rushville, Indiana which was originally served by Norfolk Southern and then by
Indiana Hi-Rail Corporation. Finally, we operated the plant at Sulphur Springs, Indiana

which was onginally served by Consolidated Rail Corporation.



In 1982, Norfolk Southern abandoned the Rushville line' but it was subsequently
acquired by Indiana Hi-Rail in 1983 for non common carrier operations.” After 1983 and
under IHRC ownership and operation, traffic continued to dimimish on the Rushville line
until our Rushville plant was the only active shipper on the Mays-Rushville segment. In
1988 Indiana Hi-Rail terminated its rail service on the line from New Castle to Mays just
north of our Rushville plant (See Exhibit A).

On March 23, 1993, I incorporated HCR, Inc. in order to preserve rail service at
Morristown Grain’s Rushville and Sulphur Springs plant locations (Exhibit B). In early
1993, I was approached by Indiana Hi-Rail and asked if I wanted to acquire the line from
the connection with CSXT to our Rushville plant m order to preclude it from being
scrapped by Indiana Hi-Rail. On August 20, 1993, HCR agreed to purchase the Rushville
line from Indiana Hi-Rail to preserve continued rail access from our Rushwville plant to
CSXT (Exhibit C). On September 3, 1993 and September 30, 1993, Indiana Hi-Rail
Corporation deeded the Rushville line to HCR. (Exhibit D)

In the summer of 1993 I was also approached by Consolidated Rail Corporation and
advised that 1t intended to abandon its line from New Castle through Sulphur Springs to
Anderson, Indiana. Conrail inquired whether I would be willing to purchase the line from
New Castle, Indiana to our Sulphur Springs plant in order to preserve common carrier rail
service and I indicated that we would do so. On August 2, 1993 HCR executed an
agreement of sale to acquire the Sulphur Springs line from Conrail. (Exhibit E)

On August 26, 1993, HCR, Inc. filed an ICC Verified Notice of Exemption for

Acqussition of the Sulphur Springs line from Conrail under 49 U S.C. §10901 (Exhibit F)

* Docket No AB-10(Sub No 11) Norfolk and Wes 1lway Co — A B New Castle
and Rushwville 1n Henry County, IN, {Served Nov. 4, 1982)
2FD 30169, Indiana Hi-Rail - Ex from 49 U.S C Title [V — Operatons between New Castle
and Rushville IN
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and on September 9, 1993 HCR received a $200,000 loan from the Indiana Department of
Transportation for the acquisition and rehab of the Sulphur Springs line. (Exhibit G) On
September 10, 1993 Conrail deeded the Sulphur Springs line to HCR. (Exhibit H) On
September 20, 1993, the STB issued HCR exempt common carrier acquisition and
operating authority effective September 3, 1993 in Finance Docket 32332 for the Sulphur
Springs line. ’

Thus, Honey Creek Railroad began common carrier operations on the Sulphur
Springs line in the fall of 1993 and began private contract operations on the Rushville line
at approximately the same time. Rail operations of both lines were provided by
Momstown Grain employees and were managed by the Mornistown Grain plant managers
on each line to facilitate coordinated rail movements of unit gramn train cars for interchange
with CSXT (on the Rushville line) and Conrail and later Norfolk Southern (at New Castle,
Indiana on the Sulphur Springs line).

The Morristown Grain plant at Sulphur Springs was the only active point of ongin
on the Sulphur Springs line. HCR did handle the delivery to Sulphur Springs of a
generator for the peaking station at Cadiz, IN in 1995 or 1996 but that was a one time
move. As indicated by the Norfolk Southern short line profile, HCR operated the Sulphur
Springs line as a common carrier railroad under a handling line arrangement with Norfolk
Southern. (Exhibit I) Under that arrangement, Sulphur Springs was assigned a Norfolk
Southern local freight station accounting code (66051) and HCR received a $25.00 per car
allowance from Norfolk Southem for each loaded grain train received or shipped from
Sulphur Springs. Sulphur Springs, IN was also listed as a joint NS/HCR station taking
rates applicable to Muncie, I\ in the Official Railroad Station List OPSC-6000 tariff.

(Exhibit J). Unit trains were received from and forwarded to Norfolk Southern on the



HCR interchange track located immediately adjacent to the switch connection with the
Norfolk Southern line at New Castle, Indiana. HCR shipments were handled either in
railroad owned cars or in shipper owned equipment until 1ate 1999. (Exhibit J-1)

In almost all cases, the consignees or third parties purchased grain or stored grain at
the Morristown Grain Sulphur Springs plant and shipped it FOB origin and paid the freight
charges on a collect basis to Norfolk Southemn for trdffic moving from the Mormstown
Grain Sulphur Springs plant to multiple destinations on NS in Alabama, Florida, Georgia,
Kentucky, Mississipp1, North Carolina, South Carolina, Tennessee and Virginia. For
example, on June 29, 1999 (HCR s last year of operations on the Sulphur Springs line)
Morristown Grain shipped a 50 car unit train to Cagle’s Farm, Inc. in Dalton, GA and the
collect freight bill was paid by Central States Enterprises in Heathrow, FL. Other unit train
shipments occurred on February 18, 1999 to Basconville, SC; April 22, 1999 to Candor,
NC; May 28, 1999 to Burch, NC; and July 6, 1999 to Harrisonburg, VA. One of our last
unit train shipments occurred on December 11, 1999 to Liberty, NC. Thus, multiple
customers purchased and shipped grain from Sulphur Spnngs to destinations throughout
the United States but principally 1in the Southeast. (Exhibit J-1). On the other hand, at the
Rushville plant, CSXT intially paid HCR an allowance of $25.00 per car but subsequently
discontinued that practice and since that time, Morristown Grain has subsidized the HCR
operations on the Rushville line.

Under the 1993 HCR Conrail Purchase and Sale Agreement (Exhibit E), HCR
agreed to acquire the Sulphur Springs line from Conrail, operate it as a common carrier
railroad, assume all common carrier obligations with respect to the line and obtain an ICC
exemption notice for the acquisition and operation of the hne. In Appendix J, Freight

Rates and Allowances, to the Agreement of Sale, Conrail agreed to absorb an HCR per car



allowance not exceeding $50 per car and to apply line haul rates to and from Muncie, IN at
stations on the Sulphur Springs line. Thus, HCR as a short line origin carner did not
participate in a division of the line haul rate and was not shown as a participating camer in
the line haul route. Rather, HCR was a common carrier agent for Conrail at Sulphur
Springs. When Norfolk Southern acquired Conrail in 1996, it assumed our arrangements
with Conrail and Sulphur Springs became a joint HCRR/NS station.

The point of this discussion is to confirm that HCR and its connecting line haul
carriers participated in a standard railroad industry absorbed switching arrangement
through which NS and HCR held out to the public to provide common carrier rail service
to and from Sulphur Springs, IN. In fact, in the 2005 edition of the Open and Prepay
Station List Tariff (Exhibit J), Sulphur Springs, IN is still listed as an HCR served station
because HCR has yet to cancel its participation in that tariff publication.

In late December 1999, Morristown Grain experienced a cracked grain bin at its
Sulphur Springs plant and on January 4, 2000, a second grain bin collapsed at the Sulphur
Springs plant. (See Exhibit K) The 1999 summer had produced a particularly moisture
laden harvest and when placed into storage, the grain expanded and ruptured the two
storage tanks at the Mormnstown Gram Sulphur Springs plant. The January 4, 2000 collapse
caused grain to pour onto our plant property and onto the rail line and 1t took a considerable
amount of time and effort to clean up the mess. In the meantime, we could not ship or
receive grain by rail at the Sulphur Springs plant.

As a result of the loss which we suffered in December 1999, a dispute arose
between Momistown Grain Company and its insurance carrier, Nationwide Insurance
Company. Nationwide sought to hmut its liability under our business interruption

insurance policy and Mornstown Grain was forced to sue Nationwide to enforce our



contract rights. Consequently, Momstown Grain could not obtain replacement insurance
and was unable to resume operations at the Sulphur Springs plant. (Exhibit L) In July 2001
we discontinued plant operations at Sulphur Springs and HCR rail service was no longer
needed for the Sulphur Springs plant.

As part of our adjustment to these business difficulties, it became necessary to
upgrade the Rushville line, and in January 2001 HCR obtained INDOT approval for
$197,446 grant application to rehab the Rushville line. (Exhibit M) Given the price of
relay rail, and given the uncertain future of the Suiphur Springs operations of Morristown
Grain Company, we decided to remove the 132 pound rail from the Sulphur Spring branch
1n late 2001 beginning at the connection to NS at New Castle and continuing for 2.2 miles
towards Sulphur Springs. We also removed a small segment of excess 132 Ib. rail north of
Highway 36 in Sulphur Springs. We then used this rail as part of the upgrade to the
Rushville line. Since Morristown Grain was the only originator of rail traffic on the
Sulphur Springs line, I knew HCR would not receive any request for rail service from other
shippers. Moreover, depending upon the outcome of our litigation with the Nationwide
Insurance Company, it was possible that in the foreseeable future HCR might either resume
rail service or abandon the Sulphur Springs line.

On November 1, 2001, HCR advised Norfolk Southern that the Sulphur Springs
line was out of service due to the collapse of the grain bins at the Sulphur Springs plant.
This notification is confirmed by the handwritten notation at the bottom of the HCR short
line marketing profile (Exhibit I) indicating that HCR had advised Norfolk Southem of this
fact. In December 2001, acting on this information, Norfolk Southern removed its switch
connection with HCR until such time as the status of the Morrnistown Grain plant at

Sulphur Springs could be determined. (Exhibit N) It should be noted that despite the HCR



track removal and the NS switch removal, HCR retained ownership of its right of way
cormecting to the NS line at New Castle so that it 1s still possible even today to reconnect
our tracks to NS.

As indicated by the exchange of correspondence between various Indiana
Department of Transportation officials and Honey Creek Railroad in early 2002, (Exhibit
0) INDOT officials brought to my attention the fact that removal of the rail from the
Sulphur Springs line violated the security provisions of the 1993 INDOT loan we used to
acquire and rehabihtate the Sulphur Springs line. On September 22, 2002, INDOT
questioned me regarding the abandonment status of the Sulphur Springs line and I
indicated to INDOT at that time that HCR had concerns regarding what might happen to
the Sulphur Springs right of way if it were to be abandoned. As 1 recall, there had been
extensive litigation 1n Indiana regarding ownership of abandoned railroad rights of way and
I was uncertain as to how best to proceed. INDOT advised HCR that in its view, HCR
should file an abandonment application with the STB as soon as possible.

However, in 2002 we were still uncertain whether our litigation and negotiations
w1th National Insurance Company would enable us to reopen the Sulphur Springs plant and
resume rail shipments from that location. I understand we could have filed a
discontinuance of service application with the STB to obtain authonzation to discontinue
rail service on the Sulphur Springs line but, quite frankly, I kept hoping we could settle
with the insurance company and reopen our plant Nonetheless, we were able to resolve
the concems raised by Indiana DOT regarding the rail removed from the Sulphur Springs
line and installed the Rushville line. We agreed that Indiana DOT could simply transfer its
security interest 1n those rails to the Rushville line and 1n September 2002 INDOT made

the necessary UCC secunty filings to protect its interest 1n that rail.



Early in 2004, it became apparent to me that our litigation and settlement
negotiations with Nationwide Insurance Company were not proceeding in a manner which
would enable Morristown Grain Company to reopen the Sulphur Springs plant, and on July
28,2004, HCR filed a Notice of Exemption to abandon the Sulphur Springs line. The
Board issued its authorization order on August 20, 2004 and directed that HCR undertake
various arrangements concerning public and recreatién trail use and comply with various
environmental requirements as well. The Board’s order further directed that HCR file a
Notice of Consummation of the abandonment authorization not later than one year from
that date

As stated in our Petition for Declaratory Order, in June 2005, Mr. Roberts entered
onto HCR property and, without any notice to or consent of HCR, began to remove rail
from the northwest end of the line along portions of the HCR right of way adjacent to hus
property. Mr. Roberts removed the rail, had it cut up into scrap and, we understand it is
presently in the possession of a scrap dealer Unfortunately, by cutting the track into scrap,
Mr. Roberts destroyed its utility and value as relay rail. The litigation HCR imtiated in the
Henry County Circuit Court seeks the recovery of the rail material and damages which
HCR has incurred as the result of Mr. Roberts’ wrongful removal and destruction of our
rail.

HCR’S INTENT TO ABANDON

I must stress to the Board that not withstanding the removal of 2.2 miles of rail in
2001, it was not HCR’s intent to abandon the Sulphur Springs line until it became apparent
that the Morristown Grain Sulphur Springs plant operations could not be resumed and
HCR filed 1ts Notice of Exemption with the Board in 2004. HCR removed the rail from

the Sulphur Springs line 1n 2001 recognizing that it would be some time before a definite



answer as to what course of achon Morristown Grain might take with respect to the
Sulphur Springs plant. In the meantime, it seemed a waste to leave 132 pound rail unused
and rusting on the Sulphur Springs line when HCR had an immediate need for the rail on
the Rushville line. If Morristown Grain’s settlement negotiations with the insurance
company had resulted in a decision to reopen the Sulphur Springs plant, HCR would have
replaced that 2.2 miles of track in order to recommence common carrier rail service to and
from the Sulphur Springs plant.

In my experience, it is not uncommon for a railroad to pick up, relocate, and
reinstall rail from one location to another on a rail line depending upon service and
operating requirements. Since I owned and controled both HCR and Morristown Grain
Company, I knew for certain that there would be no request for common carrier rail service
on the part of Morristown Grain customer’s to which HCR would have to respond.
Accordingly, 1n these circumstances, there was very little possibility that HCR would be
requested to provide rail service on the Sulphur Springs line. If such a request had been
received, HCR would have put the line back in service.

Recently, I have been contacted by certain parties regarding the possible sale of the
Sulphur Springs plant site and the HCR right of way for an ethanol plant. Since HCR has
not filed its Notice of Consummation with the Board, HCR’s right of way remains part of
the national rail transportation network and I am investigating the possible opportunities
available to sell or reactivate the Sulphur Springs plant and the HCR rail line for ethanol
production or for other rail served businesses. If these plans materialize, it is possible that
the HCR rail line could be reactivated and HCR might not consummate its abandonment

authorization
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Finally, it my understanding that railroad tracks and ties are personal property
because they are not permanently fixed to the railroad right of way. When HCR purchased
the Sulphur Spnings hine from Conrail, it acquired the right of way by a quit claim deed and
the track and ties under a separate bill of sale. (Exhibit E) Thus, not withstanding Mr.
Roberts’ claim to a reversionary interest in the HCR right of way, his reversionary claims
would have application only to an interest 1n real property, but not to the personal property
of HCR which included the track and ties placed on HCR's night of way.

In the meantime, for purposes of HCR s state court htigation, I request that the
Board address the Henry County Circuit Court’s question of how the STB’s Notice of
Consummation regulations set out at 49 C.F.R. §1152 can be applied consistently with

Indiana Code §32-23-11-6(a)(2).
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VERIFICATION

I, William E. Smith, President of Honey Creek Railroad, Inc. declare under penalty
of perjury that the foregoing is true and correct.

AP ¢

WilliamE. Smith
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LAY OFFICES

Gerst, HEFFNER, FOLDES & PODCORSKY
SUITE 1107
1700 K STREET, N.W
ERIC D CERST, P C. WASHINGTON, D.C 20006 PHILADELPHIA OFFICE
JOHN D HEFFNER (202) 859-0026 SUITE 900 PHILADELPHIA BOURSE
MARY TODD EOLDES TELECOPIER. [202) 293-3319 21 SOUTH FIFTH STREET

OLD B PODCORSKY PHILADELPHIA. PA 19106
ARN October 14, 1988 (215) 592-8182

Ms. Jane F. Mackall, Director
Office of Proceedings '
Interstate Commerce Commission
washington, D.C. 20423

Re: REQUEST FOR INFORMAL ADVISORY OPINION

Dear Ms. Mackall:

I am writing on behalf of our client Indiana Hi-Rail Corp.,
{*IHR") to request an informal nonbinding advisory opinion from
your office on the following question. Specifically, IHR would
like to confirm that it is free to abandon a short section of
trackage previously exempted from ICC regulation without further
notice or regulatory action. The facts are as follows.

In 1983, IHR purchased a line of railroad between New Castle
l and Rushville, IN ("the Rushville line"), for which the Norfolk &
Western Railway had previously sought and obtained abandonment
authority from the Commission in Docket No. AB-10 (Sub-No. 11),
I Norfolk and Western Railway Company - Abandonment Betiween New
Castle and Rushville, in Henry and fush Counties, indiana (Served
Nov. 4, 1982). Although IER had initially filed an offer of
l financial assistance with the Commission to acguire the line
pursuant to 49 U.S.C. 10905 (d)-(f), it dié@ not purchase the
-line through those procedures. Consequently, the Commission
granted N&W a certificate of abandonment. Subsequently, N&W and
I IHR reached an agreement for purchase and operation of the line.
THR then petitioned the Commission under 48 U.S.C. 10505 for an
exemption from all provisions of subtitle IV of 49 U.S.C. On
l July 11, 1983, the Commission granted IHR's exemption request and
At consummated the transaction. See, FD 30169, Indiana Hi-Rail
Corporation - Exemption From 49 U.S.C. Title IV -- Operations

l Between New Castle and Rushville, IN.

IHR was ¢ranted a complete and permanent exemption.from the
provisions of Title IV of 49 U.S.C. The Commission found,
pursuant to 49 U.S.C. 10505, that regulation is not necessary to
carry out the goals of the rail transportation policy of section
10101a, and that in fact exemption would "reduce barriers to
entry" and “enable IHR to conduct its business in a more
efficient and economical manner." Opinion at p. 4. Furthermore,

Exhibit A
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the Commission found that the transaction was of 1limited scope,
as was the exemption of IHR's 22.21-mile line from Subtitle IV.
Finally, the Commission determined that the preservation of rail
service (the alternative being abandonment)} would maintain or
increase competitive alternatives for the shippers on the line.

With respect to the question of labor protection, raised at
the time, the Commission ruled that the transaction fell under 49
U.S.C. 10901, because IHR had taken over a line previously
abandoned by N&W, as to which N&W had already provided labor
protection. No demonstration had been made "to Jjustify
additional protection beyond that NW employees already are

receiving as a result of" our approval of the abandonment."
Cpinion at p. 5.

Thus, the Commission "exempt{ed] Indiana Hi-Rail Corporation
from the requirements of 49 U0U.S.C. Subtitle IV including the
acquisition and operation of the ... Rushville line." Opinion at
p. 6.

IHR now seeks, with ample economic justification, to abandon
2 portion of the Rushville line, from m.p. 1.9 (New Castle) to
m.p. 14.0 (near Mays). IHR firmly believes that it has no need
to obtain Commission approval to abandon the trackage involved.
It is of limited mileage and is a part of the line which the
Commission has consistently treated as exempt from all of Title
IV ? since the time of its abandonment by N&W.

Nor is there any reasor to treat the abandonment of a
portion of the 1line any differently than its acquisition and
operation. The alternative to the original acguisition was
permanent loss of service, since the line had already been
abandoned. IHR has attempted to inctrease traffic on the line
since its acquisition, and has been particularly unsuccessful on
the portion of the line between Mays and New Castle.

Attached is a chart showing the traffic flow since 1983, and
it is minimal on the northern portion of the line. Moreover, all
of that traffic has either left the line or can easily be re-
routed via the southern end of the line. Much of the traffic
routed through New Castle (none originates in the southern
portion and flows north of Mays) was for the account of Atlantic

The Commission's order in FD No. 30169 stated that the
exemption from Subtitle IV was granted, including (not "limited
to") the acquisition and operation of the ... Rushville line."
If there were any question as to the breadth of the exemption,

that language should make clear that it was intended to be a
complete exemption.
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Veneer. ? That company, the only one on the northern portion of
the line, has recently moved its operation to Connersville, 1IN,
where it ' will continue to be served by IHR. It does not oppose
the abandonment. All of the "other" traffic represented in the
chart was routed through New Castle to customers on the southern
end of the line. As is evident from the chart, virtually all of

that now comes from the south, and all will be routed that way in
the future.

In short, there is and will be no traffic on the northern
portion of the Rushville line, and it constitutes an economic
drag on IHR and provides no benefit to the community.

Indiana Hi-Rail's Rushville line is exempt from Subtitle IV.
There is no reason to keep the Mays - New Castle portion of the
line in service, since there are no customers to serve.
Therefore, IHR requests an informal advisory opinion that it is
free to abandon that portion of the line without having to obtain
an exemption or authorization from the Commission.

-

>,

For the Commission's convenience, attached to this letter
are the following:

Copy of thé Commission's decision in FD No. 30169

A map of the line and the area in question

Chart showing traffic from 1983 to date on the
Rushville line, as well as on that portion of it from Mays
to New Castle, the portion sought to be abandoned.

erely,

Mary TO8d Foldes

Enclosures

cc: Leslie D. Miller, Esq.

Joseph Dettmar, Esq.
Mr. Powell Felix
Mr. David Smoot

carloadings and for some of the *other" carloadings.

* Atlantic Veneer was responsible for the "logs"
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STATE OF INDIANA
OFFICE OF THE SECRETARY OF STATE

CERTIFICATE OF INCORPORATION

OF

HONEY CREEK RAILROAD, INC.

I, JOSEPH H. HOGSCTT, Secretary of State of Indiana, hereby certify that
Articles of Incorporation o the above corzeration, have been presented to
me at my office accompanied by the fees prescribed by law; that I have
found such

Articles conform to law; all as prescribed by the provisions of the

Indiana Business Corporation Law,

as amended.

NOW, THEREFORE, I hereby 1ssue to such Corporation this Certificate of
incorporation, and further certify that its corporate existence will begin
March 23, 1%93.

In Witness (thereof, I have hereunto set my
hand and affixed the seal of the State of
Indiana, at the Ccity of Indianapolis, this
™renty-third day of llarch ¢ 1993

Y. thsnoett

JOSLPH E. HOCSETT, Secretary of State

\0
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Deputy

oot
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RUSHVILLE DISTRICT -~ PURCHASE AGREEMENT

THIS AGREEMENT made this RO day ;::E August, 1993 between
Honey Creek Railroad, Incorporated, hereinafter HCR, an Indiana
corporation and Indiana Hi-Rail Corporatiocns, hereinafter IHRC,
an Indiana corporation,

WITNESSETH THAT:

WHEREAS8, IHRC owns a railroad 1line extending from a
connection with CSX Transportation at MP 23.8 in Rushville and
continuing northward to MP 18.0 all located in Rush County,
Indiana, hereinafter referred to as Rail Line and;

WHEREAS, HCR desires to purchase said Rail Line from IHRC
for continued rail operations;

NOW THEREFORE in consideration of the mutual considerations
set forth herein, the parties agree as follows:

1. Description of the Property

IHRC agregs to sell and HCR agrees to purchase the Rail .
Line beginning at sthe connection with €SX Transportation/and MP
23.8 in Rushville and continuing northward to end of track at MP
18.0/including the real property, railroad right-of-way, road-
bed, 'main track, sidings, industrial tracks, depots, yards,
storage and parking areas, culverts, bridges, buildings,
structures, communication and signal facilities, fixtures, and
all other appurtenances located between said mileposts all in "AS
IS, WHERE IS" CONDITION AND WITHOUT ANY EXPRESS OR IMPLIED
WARRANTIES, INCLUDING BUT NOT LIMITED TO ANY WARRANTIES OF

MERCHANTABILITY, HABITABILITY, OR FITNESS FOR A PARTICULAR
Pmosn.>
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2. Purchase Price

The purchase price shall be the sum of Eighty Five
Thousand Dollars ($85,000.00).

Purchase Price 85,000.00
INDOT Loan assumed 16,929.19

Balance due at closing 68,070.18
(Prior to adjustment for .
interest in INDOT Loan)

3. Indiana Department of Transportation Loan

HCR shall assume all obligations for payment of
interest and principal due the State of Indiana under loan IRSF-
05 by novation. Appendix A attached hereto, outlines the
repayment schedule under this loan. HCR shall assume a principal
balance of $16,929.19 on this loan. HCR and IHRC shall execute
those reasonable documents the State may deem necessary in
conjunction with the novation of this loan.

4. Closing

Closing shall take place on or before August 31, 1993
at a time and location mutually agreed upon by the parties.

5. Title

IHRC shall transfer title to HCR by quit claim deed
free and clear of all liens and encumbrances except the INDOT
loan above identified. IHRC shall, at its cost, prepare a draft
deed and title documentation. It shall be the sole
responsibility of HCR to examine title to its satisfaction. "

6. Regulatory Approval

It shall be sole the responsibility of HCR to obtain
all regulatory approvals that may be required under this
Agreement.

7. Possession

HCR shall assume possession of the property upon
closing.
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8. Property Taxes

IHRC shall be responsible for the payment of all
property taxes and any penalty thereon which is due and payable
during 1993, including the November 1993 property tax
installment. HCR shall be responsible for the payment of all
property taxes and any penalty thereon which is due after January
1, 1994, .

9, Default

In the event of failure tb Close by HCR without legal
cause, IHRC shall, in addition to all other legal remedies, be
entitled to sell or dispose of the Rail Line as it deens
appropriate without further notice or obligation to HCR, except
as prohibited by law or regqulation.

10. Records
At Closing, IHRC shall provide HCR originals or copies
of all track charts, engineering diagrams, valuation maps,
licenses, leases or other documents pertaining to the Rail Line.
11. Governing Law

This Agreement shall be construed and enforced under
the laws of the State of Indiana.

IN WITNESS WHEREOF, the parties hereto have caused this
Agreement to be executed in duplicate, each part being an
original, as of the day and year first above written. "

/& INDIANA HI-RAIL CORPORATION
ATTEST: éﬁuf sv: U, ’/&

TITLE: Pri.t J{Cf\. P

HONEY CREFK RAILRO.
\
ATTEST=£&Z77_£Q¢«IIL BY:

INC.
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EQBRQEBIE_QHII:QLBIH_DEED

INDENTURE WITNESSETH, That Indiana Hi-Rail Corporation
(“Graﬁzzg“), a corporation organized and existing under thacla:;
of the State of Indiana, CONVEYS AND QUITCLAIMS %o Honeg rzhe
Railroad, Inc., a corporation organized and existing :pézf the
lawe of the State of Indiana, for and in consideration o : um
of One Dollar (5$1.00), the receipt whereof is hereby :c ngn_
ledged, the following described real estate in Rush County,

diana, to-wit:

' he line
onnection line with CSX Transportation and <t
conv;§2§ iy a Corporate Quit-Claim Deed executed SGptemb%f :llfc
1993, by and between Indiana Hi-Rail Corporation and Honayhtfe:-
Rail;cad, Inc. including the real property, railroad rig :s
way, road bed, main track, sidings, industrial tracks,ilzpo .
yarés, storage and parking areas, fuél.vaff.séi bridfgiexsthr:: an;nzii
communication and signa acilatias,
g::‘;gt:;::;'tenances located between said mileggst:ra]i;pjirie';asw:::
" ndition and without any expre -
:::::e:f igﬁiuding, but not limited to, any warranties of 2::
chantability, habitability, or fitness for a particular purpeose.

The undersigned persons executing this deed on behalf of
Grantor. represaent and. certify that they are duly elected officers
of Grantor and have been fully empowered, by proper resolution of
the Board of Directors of Grantor, toc execute and daliver this
daead; that Grantor has full corporate capacity to convey the real
estate described herein; and that all necessary corporate action

for the making of such conveyance has been taken and done.

This is to certify undar cath that no Indiana Gross Income
Tax is due or payable in respect to the transfer made by this
deed at this time. Grantor further certifies under ocath that
there are no liens on the above described property except the
taxes assumed by Grantee and the loan at INDOT assumed by

Grantee.

sald real estate.

Send Tax Statements to: Honey Creek Railroad, Inc.
P. O. Box 646
Morristown, Indiana 46161

In Witness ereof, Grantor has caused this deed to be ex-
ecuted this /) day of September, 1993.
{SEAL)
ATTEST:
& INDIANA HI-RAIL CORPORATION

\%dra ‘-;e ’Ex—, éacretary By R‘i /?W

. Powe Felix, President

State of Indiana,
County of Fayette, SsS:

Befgare me, the undersigned, a Notary Public in and for said
County and State, perscnally appeared R. Powell Falix and Sandra
Felix respectively o©of Indiana Hi-Rail Corporation who acknow-
ladged exacution of the foregoing Deed for and on behalf of said
Grantor, and who, having been duly sworn, stated that the repre-

sentations therein contained are true.

Witness my hand and official seal this hsz day of Sep-

tember, 1993.

My Commission Expires:

s‘-j:p:{':mbu 22, KY9¢e

N/
I
ﬁgear?gqplﬁ%'i'i‘c" esiding in
Fayette County, Indiana

This ainstrument was prepared by William B. Keaton, attorney-at-
law, Keaton and Keaton, P.C., 126 West Second Street, Rushville,

Indiana 46173.
8 \wnrkVeonsy.sep

H Grantee assumes and agrees to pay the 1993 taxes due
and payable in 1994 and all other taxes subseguently levied on
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CORPORATE QUITCLAIM DEED

THIS INDENTURE WITHNESBEETH, That Indiana Hi-Rall Corporation
("Grantor"), a corporation organized and existing under the laws of
the State of Indiana, CONVEYS AND QUITCLAIMS to Honay Cresk Railroad,
Inc., & corporation organized and existing under the laws of the State
of Indiana, for and in consideration of the sum of One Dollar ($1.00),
the receipt whereof is hereby acknowledged, the following describead
rea) estate in Rush County, Indiana, to-wit:

All real estate, railroad right-of way, and improvements of tha
Indiana Hi-Rail Corporation railrocad extending from the approximate
mile post 17.35 at the center line of County Road 600N at the north
line of Section 5, Township 14 Nerth, Range 10 East; thence southerly
through Jackson Township, part of Rushville Township and part of the
City of Rushville to the north line of the right of way of the C8X
Transportation, Inc. (B. & 0.) Railrocad in the north part of Section 5
a?d Section 6, Township 14 North, Range 10 East in Rush County, In-
diana.

I

The undersigned persons executing this deed on behalf of Grantor
repraesent and certify that they are duly elected officers of Grantor
and have been fully empowered, by proper resclution of the Board of
Directors of Grantor, to axecute and deliver this deed; that Grantor
has full corporate capacity to convay the real estate described
herein; and that all necessary corporate action for the making of such
conveyance has besen taken and done.

This is to certify under cath that no Indiana Gross Income Tax is
due or payable in respect to the transfer mada by th:s deed at this
time. Grantor further certifies under ocath that there are no leéns on
the above describad property except the taxes assumed by Grantee and
the loan at INDOT assumed_by Grantee.

Recital: Grantee assumes and agrees to pay the 1993 taxes duﬁ'and
payable in 1994 and all other taxes subsequently levied on said real
estate. )

Send Tax Btatements to: Honey CresX Railroad, Inc.
P.0. Box 646
Morristown, IN 46161

In Witness Wherecf, Grantor has caused this deed to be execyted

this é‘ day ntm 1993,

{SEAL)
ATTEST: Indiana Hi~Rail corporation

P A~ el st

. R. Powell Fellx "
Secretary President

State of Indiana,
County of Fayetta, SS:

Before me, the undersigned, a Notary Public in and for said
County and State, personally appearsd R, Powell Felix and Sandra Felix
reaspectively of Indiana Hi-Rail Corporation who acknowledged execution
of the foregoing Deed for and on behalf of said Grantor, and who,
having been duly sworn, stated that the representations therein con=-
tained are true.

Ly
Witness my hand and official seal this sj day of m

1993,
My Commisgion Expires: - .

Spokocker 27 199 Mesa niag
légtfah? 9 ul'gﬂrgntsesxdinq in
_F%LL_ County, Indiana .

This instrument was prepaced by wWilliam B. Keaton, attorney-at-law,
Keaton and Keaton, P.C., 125 West Second Street, Rushville, Indiana

46173.
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AGREEMENT, entered into as of :his;’:' day of% 1993, by and
between HONEY CREEK RAILROAD, INC., an Indiana corporauon
("Purchaser”), and CONSOLIDATED RAIL CORPORATION, a Pennsylvama
corporation ("Conrail™)

WHEREAS, Conrail owns and operates a rail line located in Henry County,
State of Indiana, known as the Honey Cretk Secondary Track, more fully
described heremn, and

WHEREAS, Purchaser has offered to purchase Conrall's interest in the
Honey Creek Secondary Track as herein described, and Conrail 1s willing to sell its
mterest tn the said Track, subject to the terms and conditions contained herein; and

WHEREAS, Purchaser intends to operate the said Track as a common
carner raiiroad line, and will assume all common carmier obligations as to the
property constituting the saxd Track; and

WHEREAS, the parties have reached agreement concerming the terms and
conditions of purchase and sale of smd Track

NOW, THEREFORE, the parties hereto, intending to be legally bound,
agree as follows
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SECTION|
PURCHASE AND SALE OF LINE

A.  Agreement and Description. Subject to the terms of this Agreement,
Purchaser agrees to purchase from Conrail, and Conrail agrees to sell to Purchaser,
all the right, title, and interest of Conrail 1n and to (1) the real estate which
constitutes its Honey Creek Secondary Track, between approximately milepost
104.1 (its connection with Norfolk Southern Railway Company) and
approximately rulepost 110.065 (the north side of highway Route 600), containing
a total of 595 route mules of railrcad line, as more particularly described n the
form of deed attached hereto as Appendix A, together with all buildings,
improvements and appurtenances thereunto belonging (except as may be specifi-
cally reserved herem or in said deed), () all fixtures and articles of personal
property attached to or located on the said real estate as of the date of Closing,
including but not limited to rail and other track matenals and ties, wires, pipes,
conduits, electrical or mechanical signal devices, and all other appurtenant devices
that constitute personal property under the laws of Indiana, as more particularly
described in the form of Bill of Sale attached hereto as Appendix B (except as may
be specifically reserved herein or 1 said Bill of Sale); and (iii) all interests of
Conrail n and to any leases, easements, licenses, permits, agreements, sidetrack
agreements, and privileges pertaining to the said real estate, as more particularly
described in the form of Assignment and Assumption, attached hereto as Appendix
[

B.  Definition of "Property" Except where the usage and context hereof
requires otherwise, all the real and personal property, appurtenances, rights and
interests to be conveyed as aforesaid are hereinafter referred to as the "Property "

C.  Considerauon.

1.  As consideration for the Property, Purchaser shall pay to
-2.
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Conrail or its nominee the sum of $100,000.00 ("Purchase Price"), of which
$15,000.00 shall be paid to Conrail or its nominee by certified check at the time
Purchaser delivers to Conrail 2 fully executed counterpart of this agreement and
the balance of which ($85,000.00) shall be paid to Conrall or its nominee at
Closing (as hereinafter defined) by wire transfer of immediately available funds

2. In the event of (i) a breach of this Agreement by Conrail that
causes Purchaser to texrminate this agreement, {ii) termination of this agreement by
mutual agreement of Conrail and Purchaser, (ni) termination of this agreement
pursuant to Section VIIL.C (1) or (2), or VIII C.(3Xb) of this Agreement, Conrail
shall refund the imual payment of $15,000.00. In the event of (a) a breach of this
Agreement by Purchaser that causes Conrail to terminate this Agreement, or (b)
termination of this Agreement pursnant to Section VIII C (3)(2) of this agreement,
Conrsil shall be entitled to retain the mitial payment of $15.000.00, as liquidated
damages.

D. Aliocation of Consideration The consideration payable pursuant to
Subsection C of this Section shall be allocated among the assets to be acquired as
set forth wn the Allocaunon Schedule attached hereto as Appendix D The
Allocation Schedule shall be binding on Conrail and Purchaser as to the allocation
of the consideration for all purposes, including federal tax purposes. Neither party
shall allocate the consideration m a manner different from the allocation contamned
in the Allocation Schedule n any tax return or other document.

E. Like-Kind Exchange. Conrail has elected to utilize a Quahified Inter-
mediary within the meaning of Section 1031 of the Internal Revenue Code of
1986, as amended, and Treas Reg §1 1031(k)-1(g), for the purpose of completing
a tax-deferred exchange under said Section 1031 Conrail shall bear all expenses
associaled with the use of Qualified Intermediary, or necessary to quahfy this
transaction as a tax-deferred exchange, and, except as otherwise provided herem,
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shall protect, reimburse, indemnify and hold harmless Purchaser from and against
any and all reasonable and necessary additonal costs, expenses including attorneys
fees, and Labilities which Purchaser may incur as a result of Conrail's use of
Qualfied Intermediary or the quatification of this transaction as a tax-deferred
transaction pursuant 10 said Section 1031 Conrail's representations and warranties
and the allocation of habilities hereunder shall not be affected by Coenrail's use of
Qualified Intermediary. Subject to the provisions provided above, Purchaser shall
cooperate with Conrail with respect to this tax-deferred exchange, and shall, upon
request of Conrail, execute such documents as may be required to effect said tax-
deferred exchange

F. Title.

1. Title to the real estate, buildings, mprovements and
appurtenances shall be delivered at Closing by quitclaim deed 1n the form attached
hereto as Appendix A Title to the fixtures and personal property shall be con-
veyed by Bill of Sale in the form attached hereto as Appendix B. Conrail's
mterests in any leases, casements, licenses, permits, agreements, sidetrack
agreements and privileges shall be delivered to and accepted by Purchaser at
Closing by Assignment and Assumption in the form attached hereto as Appendix
L

2 Title to the Property shall be conveyed without covenants or
warranties of any nature except those specifically set forth m this Agreement, and
conveyance shall be subject 1o (1) whatever nights the public may have to the use
of any roads, alleys, bndges or streets on or crossing thc Property, (2) streams,
rivers, creeks and waterways passing under, across or through the Property, (3) the
reservations contamed i the deed attached as Appendix A or mn the Bill of Sale
attached hereto as Appendix B, if any, (4) any and all existng tenancies,
encumbrances, easements, nights, trackage rights, licenses, permits, privileges,
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agreements, sidetrack agreements, third party claims, covenants, conditions,
restmctions, rights of re-entry, possibilities of reverter, existing laws and
ordinances, and orders of regulatory agencies, and (5) any pipes, wires, poles,
cables, culverts, drairage courses or systems, or other facilities on or crossing the
Property, together with the rights of any person entitled thereto to maintan, repar,
renew, replace, use or remove the same Said convevance shall not, however, be
subject to mortgage, tax or other hens for the payment of money Conrail shall
make jts best efforts to obtain the release of any such hens prior to Closing at its
own cost and expense [f Conrail 1s unable to obtain the release of any such hens
prior to Closing, it will indemnify Purchaser for any cost or expense ncurred by
Purchaser as a result of any such liens.

G Possession. Possession of the Property shall be delivered "as 15" on
the date of Closing, subject to the provistons of Subsection F above, and to any
state of facts that an accurate survey or a prudent mspection of the Property would
disclose, excepl as otherwise expressly provided herein.

SECTION II
GOVERNMENTAL APPROVALS
A p i 1 Eili
1. Purchaser, at 1ts own cost and expense, shall prepare and file with
any federal, state or local regulatory agency or department that has jurisdiction
over all or any part of the transaction contemplated by this Agreement, all
applications, petitions, requests, notices or other nccessary filings, mcluding
appropnate filings or exemptions under 49 U.S C. 10901, and Purchaser shall do
and take all actions necessary and prudent to obtain the requisite approvals, other
authorizations, or exemptions from the necessity of such approvals to permit
consummation of the transaction contemplated by this Agreement at the eariiest
practicable date Conrail shall have the right 10 review and approve all such
-5.
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documents prior (o filing and, upon 1ts approval of such documents, Conrail shall
support fully the efforts of Purchaser to obtain such governmental approvals or
exemptions.

2 Purchaser shall file such documents not later than 10 days
afier the execution of this agreement (provided Conrail has already indicated its
approval of drafts of such documents) or 2 days after Conrail has provided 1ts final
approval of drafis of such documents, whichever date is the later. Purchaser
agrees at its own expense 1o oppose any petilion to reopen, reconsider or stay a
regulatory order or authorization approving or exempting this transacuon or any
part thereof, and to defend any judicial action brought by any person challenging
or otherwise contesting any necessary regulatory approval or contesung the right
of either party t¢ consummate this transaction

B.  Responsibility for Labor Protection. The parties hereto have entered
into this agreement on the premise that no labor protective conditions will be
tmposed by the Interstate Commerce Commussion ("ICC"). In the event the ICC
should impose labor protective conditions, Purchaser, subject to its nghts pursuant
to Section IH_A (d) hereof to declare such conditons unacceptable and to refuse to
close this purchase, shall be responsible for the costs of, and shall reimburse
Conrail for, any labor protection expense, consisting of payments required to be
made to employees of Conrail or Purchaser pursuant to any labor protective condi-
tions imposed by the ICC 1n connection with its exemption or approval of the sale
and conveyance of the Property

SECTION III
CLOSING

A. Condiuons Precedent The obligations of the parties to effect
Closing are subyject to the lollowing conditions precedent:

(a)  Purchaser shall have performed and complied with all terms
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and conditions required by this Agreement to be performed by Purchaser pror to
Closing.

(b)  Conrail shall have performed and complied with all terms and
condittons required by this Agreement o be performed by Conrail prior to
Closing

{c) Purchaser shall have obtained the requisite ICC exemption or
approval of this transaction and, as of the date of Closing, such exemption or
approval shall be in effect and not subject to a stay, restraining order or injunction
with respect to approval of this transaction

{d) The ICC exemption or approval of the transaction 1s not
subject to any condition, including the imposition of labor protection expense, that
erther Purchaser or Conrail reasonably determines to be unacceptable Any con-
ditions imposed shall be presumed to be acceptable unless the affected party gives
notice to the other within five business days of the service date of the ICC
exemption or approval decision or order that the condition 13 unacceptable, and the
reason therefor.

(¢} Any other governmental or regulatory approvals,
authorizations or exempuons necessary under state, federal or local law or
regulation for consummaton of the transaction have been obtained.

() The representations of Conrail set forth in Section VI hereof
shall be true at Closing, or, if modified i writing by Conrail pnior to or at Closing,
such modifications are acceptable to Purchaser If any such modification 1s not
acceptable to Purchaser, then Purchaser may terminate this Agrecment under the
terms of Section VIII.C.2 bhereof

{g) Purchaser is reasonably satisfied that the Quitclaim Deed and
Bill of Sale to be delivered by Conrail will convey a sufficient interest in the
Property to allow Purchaser to conduct common camer rail freight operations
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thereon. The Quitclaim Deed and Bill of Sale will be presumed to be satisfactory
unless Purchaser has advised Conrail of specific defects in the title not less than 15
business days before the Closing date.

B Date and Place. Unless otherwise agreed between the parties hereto,
Closing will be held at the office of Conrail's Asset Development Department, Six
Penn Center, Philadelphia, Pennsylvanta, on a mutually agreeable date (“Closing™)
that is not later than the later of (a) 30 calendar days following the date of this
Agreement as specified in the preamble hereof, or (b) 15 business days after all the
conditions precedent to closing set forth above have been warved or met  Unless
otherwise specifically provided herein for a particular purpose, Closing shall be
deemed to occur on the date of Closing at 11:59 p.m.

C  Delivery of Documents

1 At Closing, Conrail shall deliver to Purchaser the following
documents

(a) The aforesaid Quitclaim Deed in the form of Appendix A.
duly executed and acknowledged 1o enable Purchaser to file such quitclaim deed
for recordation 1n the jurisdictions in which the real property 15 located, and a duly
executed Bill of Sale in the form of Appendix B

(b) A duly executed Assignment and Assumption by Conrzil to
Purchaser, mn the form attached hereto as Appendix C, of all leases, ¢asements,
licenses, permits, agreements, sidetrack agreements and privileges pertaming to the
real property and to be assigned to Purchaser If any such documents pertamn
partly to the real property and partly to other property now or formerly owned by
Conrail, the Assignment and Assumption will assign to Purchaser only the porhon
thereof which relates to the real property.

{¢) An opmion of counsel in the form attached hereto as
Appendix E
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2. (a) At Closing, or within 90 days thereafter, Conrail shall
make available to Purchaser or its designated representative, and sumrender
possession of, the following: (i) Track charts and valuation maps pertamng to the
Property, (1i) Conrail's executed counterparts of any and all known pertinent
leases, easements, licenses, permits, agreements, sidetrack agreements, privileges,
and deed records which relate solely to the Property, and copies of any such
documents which relate in part to the Property and in part to other property now or
formerly owned by Conrail; (iii) a schedule of alf known security deposits relating
to the Property and held by Conrail as of the date of Closing; and (iv) Conrail's
separate check in the aggregate amount of any and all known security deposits
pursuant 10 the aforesaid agreements relating to the Property. Purchaser shall
execute a receipt for all security deposits paid over hereunder, and shall execuie an
agreement releasing Conrail, and holding Conrail free and harmless from, any
liability for any musapplication of such secanity deposits made after Closing.

(b) If, at any tume subsequent to Closing, any security
deposit or lease, easement, license, permut, agreement, sidefrack agreement or
other document pertaining to the Property and not previously delivered to
Purchaser hereunder shall be found to exist, Conrail will promptly deliver said
security deposit or document to Purchaser, upon the execution by Purchaser of a
receipt and release as provided in Paragraph (a) hereof Purchaser will, upon
request of Conrail or upon discovery thereof, return to Conrail any securnty deposit
or lease, casement, hcense, permit, agreement, sidetrack agreement or other
document, which does not pertamn to the Property but which may have been
delivered or paid to Purchaser 1n error.

3 At Ciosing, Purchaser shall deliver to Conraul the followmg:

{a) evidence of a completed wire transfer of immediately
available funds to Conrail's Escrow Holder pursuant to an escrow agreement with
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Qualified Intermediary, in the amount of the purchase price due at Closing.

{b) an opimon of counsel in the form attached hereto 2s Appendix
E.

4 As soon as practicable after Closing, Purchaser shall record
the quitclaum deed delivered by Conrail in each junsdiction in which any pant of
the Property is located.

D.  Appodionments

1. Real estate transfer taxes and sales or use taxes, if any,
umposed by law shall be borne and paid by Purchaser. Real property taxes, utility
charges, rents, income from leases, easements, licenses, permits, agreements, and
privileges, if any, and any other revenues and expenses pertaining to the Property,
shall be apportioned between the parties as of the date of Closing, regardless of the
date assessed, paid or payable. Any special taxes or assessments levied, due and
unpawd on the Property prior to Closing shall be paid by Conreil In respect to any
pavments made by or to either party, whether before or after Closing, appropriate
remittances shall be made promptly to assure that such items are apportioned as of
the date of Closing. Either party shall have the right, for a period of one year after
Closing, to audst (at 1ts own expense) the books and records of the other party
which pertain to expenses and revenues to be apportioned hereunder.

2 If Conrail at Closing 15 in possession of funds recejved from a
third party and intended to cover the cost of work to be performed or matenals to
be acquired pertaming to the Property pursuant to a contract or agreement to be
assigned at Closing, Conrail shall pay to Purchaser any portion of said funds as are
attributable to work that has not been completed or matenals that have not been
acquired on the date of Closing

3 At Closing Purchaser shall sign, and deliver to.Conrail for
maihing, a joint letier in the form attached hereto as Appendix G. requesuing all
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persons as identified in said letter providing clectnic, gas, water, telephone or other
utility services to the Property or any part thereof, to transfer such services and
billing therefor 1o Purchaser, effective at Closmg, and to 1ssue a final bill to
Connail for such utility service. Purchaser shall refund to Conrail any payments
previously made by Conrail for utility services fumnished or to be furmished after
Closing.

4, All recording costs and filing fees required to be paid with
respect to documents under this Agreement, and the cost of a survey, 1If one is
required, shall be the sole responsibility of Purchaser

5 Each party hereto shall be enutled to avail nself of any
exemption from the payment of any taxes or fees which it may enjoy.

SECTION IV
RAIL SERVICE

A. Intenm Operations Except and to the extent required by unforeseen
emergencics, from the date of execution of this Agreement until Closing or until
termination of this Agreement pursuant 10 its terms, Conrail shall not alter or
modify the Property except in the ordinary course of business, and shall conduct 1ts
operations on the Property in the ordinary course of business, consistent with its
past practice, except that Conrail shall have no obligation to repair or restore the
premuses in the event of an unforeseen casualty or other damage to the Property
In the event of such casualty or other loss, Purchaser may elect to termmate this
agreement pursuant to Section VIII.C ] hereof, or to accept the Property in its
condition at Closmg without abatement of the purchase price and without recourse
to Conrail for the condition of the Property.

B Tmapsition of Operations. Unless otherwise agreed mn writing, the
orderly transition of rail freight operations on the Property and the apportionment
of transportation revenues and expenses shall be govemned by the terms of
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Appendix H attached hereto.
C Interchange. The interchange of freight and equipment between

Conrail and Operator afier Closing shall take place at Muncie, IN, pursuant to
terms agreeable to all involved parties

D. Rates Rates for freight raffic onginanng, terminating or moving
over the Property after Closing and interchanged with Conrail shall be governed by
the terms set forth sn Appendix J attached hereto

E.  Abandonment of Connecting Rail Line. If Conrail seeks ICC
authonty to abandon or discontinue service on the rail line between Anderson,
Indiana and the Property after Closing, nesther Purchaser nor any corporate
affiliate of Purchaser shall oppose, or support any other party in opposing, the
abandonment or discontinuance proceedmg before the ICC

SECTION V
INSPECTIONS
A. Inspection of the Property Conrail will pernut Purchaser and its

employees or agents, upon prior notuce and upon execution by Purchaser of a
standard release, indemmity and confidentiality agreement satisfactory to Conrail,
and execution of a release by all such employees and agents, to enter upon the
Property prnior to Ciosing, at reasonable times 1o be specified by Conrail, for the
purposc of conducting a visual mspection or survey of the Property. Purchaser
may c¢xXamine, inspect, or test the Property consisient with the completion of a
Phase 1 Environmental Site Assessment Portable instruments for non-nvasive on-
site chemical testng may be utilized but no boring or sampling for off-site testing
or other invasive testing shall be allowed without the specific permission of
Conrail in wnting  Any such activities by Purchaser on the Property shall not in-
terferc with the normal operations of Conrail thereon without the prior approval of
Conrail, which approval shall not be unreasonably withheld Conrail shall be

-12.
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furnished with a copy of any report of the inspection or survey, and Purchaser shall
not disclose the results of the inspection or survey to any third party without the
pnior consent of Conrail in writing, unless required to do so by law

B.  Hi-Rail Inspection. Upon request of Purchaser, Conrail shail arrange
for a hi-rail inspection of the Property The requisite vehicles (unless otherwise
agreed) and drivers shall be provided by, and be under the control of, Conrail.
Provision shall be made for up to two vehicles 10 participate in the mspection
without charge to Purchaser For any additional vehicles or subsequent hi-rail in-
spections, Conrail shall be entitled to reimbursement of 1ts actual costs.

C.  Inspection of Documents. At any time after the effective date of
this Agreement and prior to Closing, Conrail will allow Purchaser, at Purchaser’s
own cost and expense, to scgregate, inspect and photocopy (for a reasonable fee to
cover costs) dunng normal business hours and at 2 location designated by Conrail,
all leases, licenses and other agreements descnibed in Section IIEC.2 hereof, and
existing track charts and valuation maps of the Property.

SECTION VI
REPRESENTATIONS OF CONRAIL

Conrail hereby represents to Purchaser that the following shall be true as of
the day of Closing, except as modified in writing by Conrail on or prior to the date
of Closing Conrail makes no other representations, express or imphed

1. No affiliate of Conrail has any interest m the Property, except
to the extent provided in a deed or other instrument of public record

2. The execution of this Agreement and the consummation of
the transaction contemplated by this Agreement will not result in any breach of, or
constitute a default under, any mortgage or deed of trust given by Conrail and
applicable to the Property.

3 Conrail presently conducts or holds itself out to conduct rail

-13-
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freight common carrier operations on the Property.

4, To the best knowledge of Conrail afier reasonable
investigation, there is no civil, crimmnal or admsustrative proceeding, arbitration or
action pending beforc any court, admimstrative agency, or arbitration panel,
agamnst or affecting the Property, or Conrail's nght to conduct rail freight
transportation operati;ns on the Property, the result of which, in the opinion of
Conrail counsel, 1s likely to be an adverse decision that would materially and
adversely affect Purchaser's ability to conduct common carrier rail frerght
transportation operations on the Property after Closing

5 To the best knowledge of Conrail after reasonable
investigation, there are no formal proceedings pending against Conrail before any
adminstrative agency or court, based upon an allegation that a condition on the
Property constitutes a violation of any environmental statute or regulation and the
outcome of which, 1f adverse to Conrail, would be an order or judgment enforcing
such statute or regulation.

6 The Property is not "Real Property” withun the meanmg of the
Indiana Responsiblc Property Transfer Act, Bumns Ind. Stat. Ann. 13-7-22 5.6
because it (1) does not contain one or more facilities which are subject to reporting
under Section 312 of the Federal Emergency Planning and Community Right-to-
Know Act of 1986 and federal regulations promulgated thereunder, (2) does not
have underground storage tanks and (3) 1s not listed on the CERCLIS (42 USC
9616)

SECTION VIl
ALLOCATION OF LJABILITY
A. Defintion of "Oblhgatons”. As used in this section, the term
"Obligations" shall be broadly construed, and shall include, without hmitation,
legal obligations, responsibilities, and habilities to any person, firm, corporation or

-14-
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governmental body, and the legal responsibility to assume losses, damages, and

costs, that anse out of, by virtue of, or pursuant 1o
(i) any federal or state statute, pnnciple of common
law, or municipal ordinance,

(i) any rule, regulation, order, decision, judgment,
decree, mandate or directive of any court or other
tribunal, or of any governmental agency, body,
instrumentality, or political subdivision, or

(in) any deed, contract, or other legally relevant or

legally operative instrument.

"Obhigations,” as defined herein, shall mnclude, without limitation, obligations,
responsibilines, losscs, and liabilities in connection with, In respect to, or ansing
out of, (1) damage 1o or the loss of any property, or personal injury or wrongful
death of any person, {i1) costs and expenses incurred for any purpose whatsoever
(including costs incurred for remedial or corrective action, containment, clean-up,
repatr work and response to claims and actions), and (iii) assessments, fees, fines,
penalues, judgments, awards, orders, and decrees Except where otherwise speci-
fied, "Obligations," as herein defined shall mclude obliganons that accrue, in
whole or 1n part, prior to Closing as well as those ansing after Closing.

B.  Allocation of Specific Obligations Except as otherwise agreed by
the parties in any other document and to the extent stated i such other document,
the parties shall, as between themselves, aliocate obligations pertamning to the
Property in accordance with this Section, without regard 1o considerations of fault
or negligence.

1 Licenses and Agreements. Purchaser shall be responsible for
all Obligations ansing after Closing or allocable to the penod afier Closing under
the licenses and other instruments assigned 1o Purchaser at Closing by the
Assignment and Assumption referred to m Secuon ILI(C)1)(b} hereof Conrail
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shall be responsible for any such Obhigations arising before or allocable to the
penod before Closing.

2 Personal Injury and Property Damage Purchaser shall be
responsible for all Obligations arising out of personal injury to or the death of
persons or loss of, or damage to, property (mcluding the employees and property
of the parties hereto, as well as the employees and property of third parties)
occurring on ¢r about the Property after Closing Conrail will be responsible for
all such Obhgations with respect to occurrences on or about the Property between
the date of this Agreement and Closing, except that any such Obligations that anise
from any acuvity on the Property by Purchaser or 1ts agents, employees, or
contractors shall be the responsibility of Purchaser.

3 Toxic or Hazardous Substances.

(@ Toxic or Hazardous Substances, as used in this
Subsection, shall mean any material or substance that is defined or classified as a
"hazardous substance” pursuant to Section 101 of the Comprehensive
Environmental Response, Compensation and Liability Act (42 USC §9601{14))
or Section 311 of the Federal Water Polluuon Control Act (33 USC §1321); a
"hazardous waste” pursuant to Section 1004 or Section 3001 of the Resource
Conservation and Recovery Act (42 U.S.C §§6903, 6921), a toxic pollutant under
Section 307(a)(1) of the Federal Water Pollunon Control Act (33 US.C
§1317(a)(1)), a "hazardous air pollutant” under Section 112 of the Ciean Air Act
(42 US.C. §7412), or a "hazardous material” under the Hazardous Materjals
Transportation Uniform Safety Act of 1990 (49 US C. App §1802(4)).

(b) Purchaser shall be responsible for Obligations which arise
from the cxistence or presence of Toxic or Hazardous Substances (as heren
defined) in, on or about the Property (heremafier "Toxic Contamination™) after
Closing, except as provided 1n Subsection {c) below

-16-



158

(¢) Conrail shall be responsible for Obligations arising from
such Toxic Contamunation, provided that prior to the date hereof Conratl was on
written site-specific notice from a regulatory or governmental body that such
Toxic Contamination resulted from a condrtion that is or might be a violation of
applicable environmental laws or regulations 1n effect and as interpreted on the
effective date of this Agreement, or that such condition is 1n violation of Conrail's
representation contained 1 Section V1.5 hereof. Conrail's hability for any
Obligation for which 1t is otherwise responsible hereunder shall be no greater than
that resulting from the condition of the Property at Closing. Purchaser shall be
responsible for any Oblhigation arising from Toxic Contarmination resulting from a
condition created as a result of Purchaser's possession of, or operations on, the
Property, or anv ongoung. continuing, migrating ocr subsequent relcase or
contamination, or any 1ncrease in remediation or contaunment costs or liability, as a
result of events occurring after Closing, including the passage of time

{d) If at any ume after Closing any Toxic Contammation is
discovered which is or may be the responsibility of Conrail pursuant to Subsection
(c) above, Conrail shall be notfied of such Toxic Contamnation and shall have the
opportunity and nght to investigate, determine 1ts responsibility therefor,
determine in connection with appropnate governmental or regulatory bodies the
appropriate response or remedy for such Toxic Contamination, and remedy, with
11s own forces or contractors and at its own expense, such Toxic Contamination to
the satisfaction of appropriate regulatory bodics or to the additional extent deemed
appropriate by Conrail Purchaser shall grant such rights of entry or other rights to
Conrail, upon reascnable terms and without compensation, as may be necessary to
allow Conrail to perform the inspections, remediation or other actions necessary to
comply with this Subsection In the event of dispute concerming Conrail's
responsibility for any Obligation hercunder, the parties shall cooperate to resolve
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such dispute as quickly as possible, and Purchaser, unless required by valid
judicial or regulatory order to take immed:ate action to remedy a specific
condition, shall duning the resolution of such dispute take no actions mnconsistent
with Conrail's right 10 seek a determination from the appropriate regulatory or
Judicial body of the remedy requred by law and to remedy the Toxic
Contamination with sts own forces or contractors. Conrail shall not be hable to
Purchaser for any damages, costs or expenses incurred as a result of such
Obligation, except that if Purchaser is requred by valid judicial or adnunistrative
order as provided above to take immedhiate action 1o remedy any Obhgation which
is later deterrined to be the responsibility of Conrail hereunder, Purchaser shall be
able to recover 11s actual and reasonable costs from Conrail

4. Other Physical Condition of the Property Except as provided

in Subsection 3 above, Purchaser shall be responsible for

(a) all Obligations that anse out of, i respect to, or
m connection with, the physical condition, safety,
utility, adequacy, marketability, value, suitability or
fitness of the Property, or any portion thereof, or any
defects therein, including without limitation, Obl-
ganons relating to (i) pubhic or private street, bridge,
underpass or other crossings, (ii) the demolition of
structures or abatement of nuisances, (ii1) the flow or
obstruction of surface or subsurface waters, (iv) the
stability of the soil on, above, over, or adjacent to the
property, {v) support for, or by, adjacent property or
the collapse of soil or other matenals or buildings onto
adjacent property, and {v1} the construction, repair,
rehabilitation, alteration, mamtenance, or use of the
Property;

{b) Obhgations imposed by the regulations or orders
of any regulatory or hcensing agency, or by agencies
or governmental bodies responsible for preserving the
public health or safety, the environment, natural
resources, wildhife, historic sites. vegetation, public
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parks or forests, or wetlands, and

(¢) Obhgations imposed by building or construction

codes, or hcensing, subdivision or zoning

requrements, including Obligations relatng to

licensing, permits, notices, and fees

5 Title Purchaser shall be responsible for all Obligations
ansing from any deficiency i Conrail's title to, or property nghts in, the Property,
or any rights held or cleimed by third parties in or to the Property, except that if
Conrail has knowingly withheld or concealed any document affecting its title or
property rights m the Property, Conrail shall be responsible for any deficiency
created by such document

C  Indemnity. Except and to the extent otherwise provided in
Subsection B.3 hereof, the party made responsible by this Section for any
Obligations shall, (1) when possible, satisfy said Obligations, and (2) release,
indemnify, protect, defend, and hold harmless the other party (and its directors,
officers, agents, and employees) from and agamst said Obligations. Each party
expresslv waives, to the extent it lawfullv may do so, (i) the benefits of any statute
{(including the Indiana Responsible Property Transfer Act) that would relieve it of
any Obligauons that it has assumed under this Section, and (u) any defense
predicated on alleged misrepresentations of fact (other than those contamed m Sec-
tion VT hereof) or the nondisclosure of any pertinent fact.
SECTION VIII
MISCELLANEOUS PROVISIONS
A Best Efforts Both before and after Closing, each party hereto shall

execute and deliver such instruments and take such other actions as the other party
may reasonably request in order to camry out the ntent of this Agreement Each

party hereto shall use its best efforts to cause the transaction contemplated by this
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Agreement o be consummated and, without hmuting the generality of the
foregoing, to obtain all consents and authorizations of governmental agencres and
third parties and to make all fihngs with and give all notices to governmental
agencies and third parties which may be necessary or reasonably required in order
to effect the transaction contemplated by this Agreement.

B.  Notices All notices, requests, consents, demands, or other
communications desired or required to be given or submitted by one party to the
other shall be sent by United States express, certified or registered mail, or by a2
private courier service providing proof of delivery, addressed as set forth below {or
to such other address as ¢ither of the parties hereto may designate by written notice
to the other party). A retumn receipt shali be conclusive evidence of the fact, date,
and time of receipt

Ifto Contail:
Consolidated Rail Corporation
Two Commerce Square
Philadelphia, PA 19101-1419

Attention: Assistant Vice President - Asset

Development
If 1o Purchaser:
William E. Smith
President

Honey Creck Railroad, Inc
120 E Broadway Street
Momstown, IN 46161

C Jemination This Agreement may be termunated by the party
designated below, 1f not then in default, upon wniten nouce pursuant to
Subsection B. hercof, 1 any of the circumstances designated below

1 By etther party, if, after the effective date of this Agreement
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as specified n the Preamble hereof but before Closing, an event occurs or a
condition within the purview of Section VII B.3 or Section VII B.4 hereof is dis-
covered, which matenally affects the safety, utility or economic value of the
Property for railroad purposes, or which may matenally increase the liability of
either party to any govemmental agency or other party, provided, if Purchaser is
the party secking termination hereof, such event or condition is not a direct result
of Purchaser's negligence or Purchaser's operauons or activities on the Property,
and provided further that Conrail 1s given an opportunity to remedy the results of
such event or condition promply after discovery thereof, and declines to do so.
2 By the Purchaser only, if a modification of a representation
made by Conrail prior to or at Closing, pursuant to Section ITI.A (f} or Section VI
hereof, 15 not acceptable to Purchaser Purchaser’s election not to terminate this
Agreement pursuant to this provision shall consttute an acceptance of any
modifications of a representation made by Conrail pursuant to this Agreement, and
shall foreclose Purchaser from asserting any rights or seeking any redress which is
inconsistent with the modified representation
3 By Conrail only, (a) if Closing does not take place on or

before June 30, 1993, or (b) if Conrail reasonably believes that Clesing would
result in a disruption, strike or other work stoppage on or over any part of its
system

D  Entire Agreement; Amendment This Agreement sets forth the entire
understanding of the parties hereto with respect to the transactions comemplated
hereby and may not be amended except by written nstrument executed by the par-
ties Any previous agreements or understandings between the parties regarding the
subject matter hereof are merged into and superseded by this Agreement.

E Survival of Terms  All representations (as modified pursuant 1o the
provisions hereof), warranties, covenants, terms, conditions, stipulations, and
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provisions of this Agreement shall survive Closing and be binding upon and mure
to the benefit of, and be enforceable by, the Parties, and their successors and
assigns

F.  Assignment.

1 Conrail may, prior to Closing, assign or transfer ns rights,
interests or obligations pursuant to this Agreement, or any portion hereof, and its
equitable interests 1n and to the Property, to Qualified Intermediary, provided that
no such assignment or transfer shall prevent performance by Conrail of its
obligations hereunder, including the obligations to close as provided in Section
INL.C.1. hereof, or affect Conrzil's representations and warranties herein or the
allocation of hability hereunder, or the nghts and interests to be acquired by
Purchaser at Closing. Qualified Intermediary may, afier Closing, reassign any
such rights, mterests or obhgations back to Conrail.

2. Except as otherwise provided herein, neither Conrail nor
Purchaser may assign, pledge, encumber, or transfer this Agreement, or any
interest herein, without the prior written consent of the other party hereto

G.  Beneficiarics Except as specifically otherwise provided herein, this
Agreement is intended for the sole benefit of the parties hereto Nothing n this
Agreement 15 mtended to or may be construed to give any person, firm,
corporauon, or other entity, other than the parties hercto, any rghts pursuant to any
provision or term hereof, and all provisions and terms of this Agreement are and
shall be for the sole and exclusive benefit of the parties 10 this Agreement

H. Governing Faw Except as otherwise provided heremn, this
Agreement and the nghts and obhgations accruing hereunder shall be construed
and enforced 1n accordance with the laws of Indiana and relevant federal law
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L Appendices All appendices referred to in this Agreement are
intended to be, and are hercby, specifically made a part of this Agreement.

J Waiver. No waiver by either party of any failure of, or refusal by,
the other party to comply with any obligation under this Agreement shall be
deemed a waiver of any other or subsequent failure or refusal to so comply.

K.  Time Tender Time shall be of the essence of this Agreement.
Formal tender of deed and purchase money 1s hereby waived

L.  Broker Purchaser and Conrail each represent to the other that
it has not dealt with any broker in connection with the transaction contemplated by
this Agrcement. Each party hereio shall assume and indemnify the other from any
obligation arismg from or in connection with any action by any broker or other
party allegmg that such broker or other party is entitled to 2 commussion or other
compensation, on the basis that it has dealt with such party hereto for the sale or
purchase of the Property.

M Default If either party hereto shall fail or refuse to close as requrred
by this Agreement, shall fail or refuse in good faith to satisfy the conditions set
forth in Section III A. hereof, or shall otherwise be in defaunlt hereunder, then the
other party, 1f not i default, may at 1ts option terminate this Agreement by written
notice as provided herem, and shall have such additional nights, and may exercise
such additional remedies, as are afforded by law.

N. Confidentiality The terms and conditions of this Agreement are
confidential, and nenther party hereto without the prior consent of the other shall
reveal any provisions hereof to any third party (except an employee, atiomey or
consultant entitled to know the provisions hereof in the ordinary course of the
business of the party), except to the extent required by law or regulation or a valid
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Judicial or admmstrative order, or except to the extent necessary to comply with
the provisions of Section I1.A. hereof.
IN WITNESS WHEREQF, this Agreement has been executed as of the day

and year first above wntten.

HONEY CREEK RAILROAD, INC.

Wines by Lodli 5 h S
Lucca 4D lorzesd.  Te_ Lo,

CONSOLIDATED RAIL CORPORATION
Witness By: A cia ]

\Tiaest @5#’ Title__t A EtRT

HONEY1.CEM

24



oo " m g 0w o »

et

Purchase and Sale Agreement

Consolidated Rail Corporation
and
Honcy Creek Railroad, Inc.

LIST OF APPENDICES
Form of Deed
Form of Bill of Sale
Form of Assignment and Assumption
Purchase Price Allocation Schedule
Form of Conrail Opumon of Counsel
Form of Purchaser’s Opinion of Counsel
Form of Utility Transfer Letter
Freight Operauons

Freight Rates and Allowances



CASE NO. 70537

TO WEQM IT MAY CONCERN:

- HEREBY CERTIFY THAT BY THE AUTEORITY CONFERRED BY THE
BOARD OF DIRECTORS OF CONSOLIDATED RAIL CORPORATION
(CONRAIL) ON MARCE 18, 1988 TO THE CHAZIRMAN AND CHIET
EXECUTIVE OFFICER TO CONDUCT THE BUSINESS AND AFFAIRS OF THE
CORPORATION AND TO DELEGATE SUCH AUTHORITY AS HE MAY DEEM
NECESSARY, THE CHAIRMAN, PRESIDENT AND CHIEF EXEZCUTIIVE

PRESIDENT-DEVELOPMENT, W:HO ON MAY 23, 1991 REDELEGATED TO
THE ASSISTANT VICE PRESIDENT-ASSZT DEVELOPMERT, AND WHC ON
JUKE 26, 1991 REDELEGATED TO THE DIRECTOR-REAL ESTATE FIELD
SERVICES AND DIRECTOR-MARNAGEMERT SERVICES (NOW KNOWN AS
DIRECTOR-ASSET MANAGEMENT), OR ANY OF THZIM, THE AUTHORITY 0
EXECUTE AND DELIVER ON BEHALF OF CONRAIL ANY AND ALL
DOCUMENTS NECESSARY TO COMPLETE THE SALE OF THE HONEY CREEK
SECONDARY TRACK, BEING APPROXIMATELY 5,55 MILES OF THE HONEY
CREEXK SECONDARY TRACK (LINE CODE 8222) FROM RAILROAD MILE
POST 104.1 IN PRAIRIE TO RAILROAD MILE P0ST 110.05 IXN
SULPHUR SPRINGS, HENRY COUNTY, <NDIANA, FOR THE TOTAL
CONSIDERATION QF $100,00C TO HONEY CREEK RAILROAD, INC., OR
THE NOMINEE THEREQF,

!! , Q g: 4
Assistant] jSecrstary

WILBERTA CJ JACKSON

l OFFICER DID DELEGATEZ ON MARCH 19, 1951 TO THE SENIOR VICE




Case No. 70537
ASSIGNMENT AND ASSUMPTION

FOR VALUE received, CONSOLIDATED RAIL CORPORATION, a
Pennsylvania corperation, having & ma—ling adéress of TwWo
Corurerce Square, 20L. Market Street, Ph-ladelphia, Pennsylvanla
19101-1419, ("Conrrail") hereby ass.gns, transfers, and sets over
Jnto HONEY CREEK RAILROAD, INC., a Corporatlion of the State of
Irdiana. having an address of 120 East Broadway Street,
Morristown, Indiana 46161, ("ECR") all r-ghts of Conrail, 1f any.
ir and to any easements, leases, ilcenses, covenants. permits.

agreemernts (inclucding but 210t limited to utility egreements and
sildetrack agreements, and perta:ring tc the Honey Crees Secondary
Track i(Line Coce 8222), as :1denzifled in a deeé from Conrai. to
HCR dated Sapfomber rd » 1953 (here-nafter ccliectively
referred tc the "Agreerents"}, and with respect to those
Agreenents which pertains to property no:t conveyed tc HCR by the
aforementioned deed (rereinafter collectively referred to as the
"Split Agreements") Conrail hereby ass-_gns, transfers and sets
over ts HCR only that portion of the Spl-t Agreerents which
pertains to tne premises conveyed by the aforesald deed: being
all that certain property of Conrall, together with a’l the
Arprovanrents. trackxs and azpurtenances tnereon, being a portion
cf the line of railroad known as the Honey Creek Secondary Track
(Line Code 8222) and iderntified in said deed dated Sp/amide- +o
1993 from Conrail to ECR.

HECR hereby acceptie assignment and assumes all the
co.1gations, respornsinpil-ties, penaltles, liabil-ties and dut.es
of Conrail under the Agreements and Split Agreements as speczfied
in the Purchase and Sales Agreerxent between the parties hereto
angé HCR rereby expressly releases and holds Conrail harrless from
and against all obligations, responsibil:ties, liabilities and
duties assumed hy HCR ané any costs asgsociated therewith from and
after the effective date oI tals Assigrnment ané Assumption.

IN WITNESS WEEREOF, 1intend.ng to be legally bound, Conraill

ang HZR have executed this Assignrent ané Assumpticn this o774
day of Jc/ft.—b:n.. 1953.

BY:

‘:E§,¢U-d- (:E?’ V71 Uy “1-*-—Jiz:j¥“—==t?

Witrness M. Vl*gzﬁza Eber:, [Director-
Agsset Management

HONEY CREEXK RAILROAD, INC.

/,\ BY:

I CONSCLIDATED RAIL CTORPORATION




l CONRAIL .

W
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Honey Creex Secondary ~-- Prair.e, uelferson and sSulphur

Sp-lngs in Henry County, Indiana -- TraansZer ol Utility
Accounts to Honey Creek Railrcad. Inc. -- Case No. 70537
Dear : .

Th.s 1§ & joint .etter between Csasol.dated Rall Corporation
(Co"ra;l) and Honey Creek Railrcad, Znc ("HCR") requesuing the
transier of utilaity acccounts ol the Zoney Creek Secondary Track
£rom Ccnrail to HCR.

11}
On Hepfomie- 0 ., 1963, by a deed dated Sepfmbrnr/ oarrail
501¢ TO HCR 2ts line of ra:_lroad known as the Honey Creek
Secondary Track, located ir Prairie, Jefferson and Sulphur
Springs, Henry County. Indiana. 2Please read your utllity me:sers
for the followwng accounts and issue a fznal b_il To Conrail,
shis bill sneLlé pe merxed "Final 3211". The services andé your
accoants therefcr shol’d e transferred to Horey Creex Reillroagd
Znc.. whose mairi:ng address is 120 Zast Broadway Streez,

Morrzstown, Indiana 46161, effective depe—ta- g . 1993,
Usil-ty Conra~l
Bn:n!!:" N‘--—agv Ecng-!—— uumhgv M Mghg\- h‘ﬁ-lshgv-

Trank you for your assistance.

Very Triuly ycurs,

K. VL'.'c,;'k::.a-‘-‘.'_“hZ[-c—=6 V%— 'é’r M

Director-Asset Management Presicent

Conscl-cdated Ra:rl Corporation rcney Creek Rallroad, Inc.

~9-3, Tws Comnmerce Square 120 E Breadway Stree:

2001 Marxet Stree: Morrissown, IN 45261

Fh_liadelpkhia, Pa. 19102-1415

cc. R. Kavana - 7507 - Please place 2 $1.00 limit cn
Payment Processing these accounts.

¢c¢: President-HZcney Creek Rarlvosd, Inc.

CONSCLIDATED RAIL CORPORATION 200" MARKET STREET P O BOX 41419 PHILASELPHIA PA 1970"419
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BILL OF SALE

CONSQLIDATZD RAIL CORPORATICN

—to-

HOXEY CREZK RAILROAD, INC.

1]
o]
L} ]

Property in Pralrie, Jeffersoh and
Sulphur Springs -n Henry County,

Indiana.
Prep: -esc.
Apvd: Compd-
Chkd:
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KNOW ALL MEN BY THESE PRZSENTS, that CONSCLIDATED RAIL
CORPORATION, a Corporation of the Commonwealth of
Pennsylvania, with an office at Two Commerce Square, 2201
Market Street, Philadelphia., Pennsylvania 19101-1419,
hereinafter referred to as "Conrail". for aﬁa in
consideration of the sum of ONE DOLLAR (S1 00) and other good
and valuable consideration, to 1t in hand paid, does hereby
GRANT, SELL and TRANSFER unto HONEY CREEK RAILROAD, INC.. a
Corporation of the sState of Indiana, with a mailing address
of 120 East Breoadway Street, Morristown, Indiana 46161,
Lereiraftaer referred to as the "HCR", all its right, title
ard interest, insofar as 1ts title or right perm=ts it so to
éc, in all the personal property Located on the property
inowr: &s the Honey Creek Secondary Track, as more
parzicularly descr-ked in a deeé of even date herewlth,
btetween Conrall and ECR. convey.ng sa.d Honey Creek Secondary
Track to HCR, including but not Zimited to all rail, other
track mater—als and all other preoperty and appurtenances,
both fixed and noveab.e, located cn the Eonhey Creex Secondary
Tracx ané whach constitutes persona. property under the laws
©f trne State cf Ind:ana, except the redio base stat_cns,
radio controliers ané related Zacil:tieg {"Facilit:oes"),
wnich are retalned by Corrasl, subject howaver upon and to
the coverants, cond::z_cns and restrictions hereanafter
contained, to whicnh HCR, for itself, -ts successcrs and
assigne, agrees to be bound as part of the cons:=deration
hereo?

FIRST. That the said persornal property is conveyed by
Conrax. and accepted by HCR as is and where is, and without
any warranties cr representations of any nature or kin

expressed or implied Ly Conraal.

ey




SECOND: That HCR as of the date of this Bill of Sale,
will assume all liability for future maintenance, repair or
removal ¢f said personal property, and shall protect.
indemnify and hold harmless Conrzil from and against any
Ziapzizty associated with the said personal property and any
future raintenance, repalir, improvenent, replacement, removal
or other expenses, whether required by ary c9urt or
governmertal agency, Or otherw.se.

THIRR: That Cornrail shall have access over the Honey
Creex Secondary Track as describe in sazd deed for the
parpose of removing sa&id Facilit:es.

THE words "Conrall” and "HCR", as used herean, shall be
deemed to nclude at all times and in all cases their
respective S.CCESSOrs Or assigns.

IN W-TNESS WHEREOF, CONSOLIDATED RAIL CORPORATION has

exec ted thos Instrument on 'ch:.s/